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Ruling
The Indiana Department of Education found that a

district failed to implement a student's assessment

accommodation on the PSAT requiring the student to

have extra time. Because the IEP team didn't revise

the IEP to eliminate the accommodation, the district

was still required to offer it, the state ED found,

despite the student's request to take the test without

extra time. The state ED ordered the district to

conduct staff development concerning IDEA

requirements for implementing IEPs.

Meaning
A district must make a student's accommodations

available, even if the student expresses a desire not to

take advantage of them. The teacher in this case

allowed the student to take the PSAT in a room that

didn't offer extra time to students, because the student

requested to take the test without extra time so he

could be with his friends. The district could have

convened the IEP team to determine whether the

accommodation was still necessary. But simply

failing to make it available exposed it to liability for

an implementation failure.

Case Summary
Even though a student with an undisclosed

disability didn't want to have extra time on the

October 2020 PSAT, an Indiana district engaged in an

implementation failure by neglecting to either revise

the student's IEP or make the accommodation

available, which would have required the student to

take the test in a separate room apart from his friends.

The Indiana ED ordered the district to address the

violation by conducting staff training related to

federal and state requirements governing IEP

implementation. The IDEA requires a district to

implement a student's IEP as written. Here, the IEP

stated that the student would receive extra time and

extra breaks as assessment accommodations, the state

ED observed. The state ED acknowledged that the

student told his teacher that he did not want to have

extra time on the PSAT, and that the teacher

thereafter received an email purportedly from the

student's mother to the same effect. "[The teacher]

made the change that the Student would take the test

without additional time, despite the email address

indicating the mother was not the mother's usual

email address that she used in the past to

communicate with the [teacher]," the state ED wrote.

The state ED further observed that the district did

administer the test without the accommodation. Yet,

the district never amended the student's IEP to reflect

the change. The state ED also found that the district

violated the IDEA by failing to amend the student's

IEP to address his needs during the COVID-19

pandemic. The district was required to revise the IEP,

the state ED observed, to reflect the change in

instruction and services that occurred when the

district shifted to remote learning.
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Complaint issues
1. Did the Lake Ridge Tech New Schools

(School) convene the case conference committee

(CCC) to revise the Student's individualized
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education program (IEP), as appropriate, to address

the Student's anticipated needs in light of the School

switching to remote learning in the Spring 2020? 511

IAC 7-42-5(a)(2)(B)(iii).

2. Did the CCC convene if the parent believed

that a required component of the Student's IEP should

be changed to ensure the provision of a free

appropriate public education (FAPE) in light of

remote learning during the Spring 2020 instructional

year? 511 IAC 7-42-5(a)(3).

3. Did the School implement the Student's IEP as

written, specifically for testing accommodations

related to the Student taking the PSAT? 511 IAC

7-42-8(b).

Findings of fact
1. The Student has been determined eligible for

special education and related services.

2. On March 12, 2020, the CCC convened for an

annual case review. The IEP created at this meeting

shows the Student receiving special education

services for English and math at a frequency of three

times a week at thirty minute increments in the

general education classroom. For both of these

services, there is a description of remote learning,

"which may be utilized on a day when school is

cancelled, as a planned day, or as a makeup day when

a day of school was missed." On these remote

learning days, work and services are to be modified to

meet IEP goals and instruction is to be provided to the

student through online methods or through paper

packets provided to the Student. The remote learning

did not address any extensive virtual or remote

learning instruction for the Student. Apart from this

statement, the IEP did not mention considerations for

the Student in light of the COVID-19 pandemic. The

IEP does provide that the Student will participate in

the same assessments as his nondisabled peers, and

has testing accommodations that include additional

breaks and extra time.

3. On March 13, 2020, the School held its last

in-person day for the 2019-2020 instructional year,

due to the COVID-19 pandemic, with remote learning

starting March 16, 2020 for students. On March 19,

2020, Governor Holcomb issued an executive order

closing and ceasing all in-person instruction at public

and nonpublic schools until May 1, 2020. The order

was later extended for the remainder of the

instructional year. For the remainder of the 2019-2020

instructional year, the School utilized a combination

of remote learning or continuous learning days for

students, while also using waiver days allocated by

the Indiana Department of Education for days of no

instruction. The weekly schedule was structured such

that students would check into three blocks of

particular virtual classes for four of the five

weekdays.

4. On March 16, 2020, the Student's teacher of

record (TOR) emailed the Student with her contact

information and to tell the Student to check his daily

agenda online.

5. On March 17, 2020, the TOR contacted the

Student's mother, notifying her that the TOR would

be emailing the Student on a daily basis to address

any questions or concerns he may have with his

assignments. The TOR stated the Student can contact

her via email. The mother responded saying thank

you and to keep her informed on the Student's

progress. The TOR also emailed the Student that day

explaining log in requirements, how to reach the TOR

for assistance, and the weekly schedule.

6. A March 19, 2020 email has the TOR asking

that he respond to acknowledge that he was reading

her emails and whether he would prefer a different

method of communication.

7. Periodically, the TOR sent emails to the

Student in March, April, and May 2020 checking in

on the Student and his assignments. Emails occurred

on March 31, April 2, April 7, April 8, April 9, April

15, April 16, April 22, April 23, April 29, April 30,

May 6, May 7, May 12, May 13, and May 14, 2020.

The School provided the complaint investigator a

spreadsheet showing when the TOR emailed the

Student. The spreadsheet also shows when a Google

Hangout invite was sent to the Student for English

and math assistance, when the Student accepted the
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invite, and whether the Student attended a particular

session. The Student often did not attend or respond

to the invites.

8. The last week of school for the 2019-2020

instructional year was the week of May 11, 2020.

9. Neither the School nor parent provided

documentation of the parent requesting a CCC

meeting during the Spring 2020. After the March 12,

2020 annual CCC meeting, the IEP was not revised

for the remainder of the 2019-2020 instructional year.

10. The first day of the 2020-2021 instructional

year was September 2, 2020 and instruction began in

a virtual setting. The Student would follow a typical

class period schedule with virtual instruction. On

September 8, the TOR emailed a Google Meet invite

to the Student to see if he needed assistance. The

invite was scheduled as a weekly event. The Student

declined the invitation and the TOR emailed the

following day acknowledging the decline and stating

the Student could reach out to her if he needed

assistance in the future. The TOR did a similar follow

up with the Student on September 18 and October 16,

2020.

11. Starting October 6, 2020, the Student began

attending in-person instruction once a week at the

School, with the remaining instruction days in the

week being remote learning.

12. On October 20, 2020, the Student emailed

the TOR asking if he could take the PSAT with his

"regular group of classmates." The TOR responded

the Student would need to take the test with a

particular teacher so the Student would receive extra

time on the test. The Student emailed the TOR the

following day stating he did not want extra time on

the test.

13. On October 26, 2020, the Student emailed

the TOR again reiterating his request to not have extra

time on the PSAT. The TOR responded that the

Student's mother would need to email the TOR to

approve of the Student taking the PSAT without extra

time. On October 28, 2020, the TOR received an

email giving permission for the Student to test

without extra time, however, the email address was a

different email address from the address the mother

has used to communicate with the TOR in the past.

The TOR updated the Student via email on October

28, 2020 that the Student would take the PSAT in a

classroom not allotted extra time on the test. The IEP

was not revised to reflect the removal of the

accommodation of extra time. The test was

administered on October 29, 2020 without

accommodation.

14. On November 17, 2020, the School switched

to a fully virtual instruction method due to the

pandemic. Leading up to this date, the Student had

one in-person instructional day per week.

15. On November 19, 2020, the CCC reconvened

to revise the Student's IEP. The purpose of the

meeting was to update the IEP with a continuous

learning plan based on the Student's needs during

virtual instruction. The service section of the IEP was

revised to reflect remote learning, including 45

minutes per week of individual or small group virtual

instruction in the areas of language arts and math.

Virtual services described in the revised IEP were not

included in the March 2020 IEP. The least restrictive

environment section of the IEP was revised to show

that when the Student participates in virtual

instruction, he still receives accommodations

described in the IEP.

16. The Student was withdrawn from the School

for the start of the second semester of the 2020-2021

instructional year.

Conclusions
1. Periodically, but not less than annually, the

CCC must convene to revise the IEP, as appropriate,

to address a student's anticipated needs. 511 IAC

7-42-5(a)(2)(B)(iii). Finding of Fact (FF) #2 shows

the CCC convening on March 12, 2020 for an annual

CCC meeting. FF #2 shows the Student received

special education support in math and English in the

general education setting. FF #3 shows school holding

its last in-person instructional day on March 13 due to

the COVID-19 pandemic, with the School switching
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to remote learning on March 16, 2020, which would

last for the remainder of the semester. FF #3 shows

the Student would be required to check into three

days for most days of an instructional week. FFs #5

through #7 show the TOR reaching out to the Student

to see if he needed assistance with assignments. FF #9

shows the Student's IEP was not revised after the

March 12, 2020 IEP to reflect the change in

instruction format for the receipt of services. FFs #10

and #11 show that at the start of the 2020-2021

instructional year, the Student started in a remote

learning setting with in-person instruction one day a

week starting in October 2020. FF #10 shows the

TOR reaching out to the Student to set up a schedule

for assistance, but the Student declined the offer. FF

#15 shows the CCC reconvening on November 19,

2020 to revise the Student's IEP, with a continuous

learning plan being added to reflect the remote

learning setting. Because the Student' IEP was not

revised to address the Student's needs with the change

in instruction and service for Spring 2020 and part of

Fall 2020, a violation of 511 IAC 7-42-5(a)(2)(B)(iii)

is found.

2. A CCC must convene if either the parent or

the school believes that a required component of the

Student's individualized education should be changed

to ensure the provision of FAPE. 511 IAC

7-42-5(a)(3). FF #9 shows no documentation was

provided showing the parent requested a CCC

meeting in the Spring. Because of this, no violation of

511 IAC 7-42-5(a)(3) is found.

3. Article 7 requires the IEP must be

implemented as written. 511 IAC 7-42-8(b). FF #2

shows the Student's March 2020 IEP provided that the

Student would participate in the same assessments as

his nondisabled peers, and included assessment

accommodations of extra time and additional breaks.

FFs #12 and #13 show the Student requesting no extra

time for the PSAT. FF #13 shows the TOR made the

change that the Student would take the test without

additional time, despite the email address indicating

the mother was not the mother's usual email address

that she used in the past to communicate with the

TOR. FF #13 also shows the test was administered on

October 29, 2020 without accommodation, and that

the IEP was not revised to remove the

accommodation of extra time. Because the PSAT was

administered without the accommodation of extra

time, a violation of 511 IAC 7-42-8(b) is found.

The Department of Education, Office of Special

Education requires the following corrective action

based on the Findings of Fact and Conclusions listed

above.

1. Develop training materials related to

convening CCC meetings, pursuant to 511 IAC

742-5, and implementing the IEP as written, pursuant

to 511 IAC 7-42-8(b). The School shall submit

training materials to the complaint investigator for

approval no later than March 12, 2021.

2. Once training materials are approved by the

complaint investigator, the School shall conduct

training to all special education staff. All required

personnel shall sign an attendance sheet indicating

they have attended the training session, reviewed the

training materials, and understand their related

responsibilities. Depending on the School's current

in-person plan for the 2020-2021 instructional year,

the training can be in-person or through electronic

means. The School shall submit the attendance sheet

no later than April 16, 2021.

DATE REPORT COMPLETED: February 5,

2021
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