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CREATIVE SOLUTIONS FOR COMPLEX ORGANIZATIONAL ISSUES 

 

 In recent years, we have been asked to work with governing bodies in both public and 

private schools, as well as mental health agencies, to creatively resolve complex conflicts while 

avoiding litigation.  We have, for example, been asked to independently look into the following 

situations:   

PUBLIC SCHOOLS/ORGANIZATIONS 

 

 On behalf of an elementary school district, arrange to appear in court as a special 

assistant state’s attorney for the purpose of prosecuting truancy charges against 

parents who kept their special education children out of school in excess of 100 

days in one year; consequence for one of the parents was two weeks in jail;  

 

 On behalf of an elementary school district, file a guardianship petition for an 

elementary school girl whose mother abandoned her, but who was doing well in 
school and needed an Illinois family to be her guardians; established guardianship 

so that the student could continue to shine academically;   

 

 Investigation of a public school board member alleged to be engaged in a 

situation involving a potential conflict of interest or appearance of impropriety;  

 

 Investigation into whether a public school board member violated confidentiality 

laws by releasing information concerning a fellow school board member’s special 

education child to members of the public;  

 

 Investigation concerning a public school superintendent as to whether a potential 

violation of law occurred when election related materials were sent home in 

students’ backpacks;  

 

 Retained by a school district acting as ASO for the Phil Rock Center to address a 

complex pension shortfall and work with all involved stakeholders in creating a 

legislative remedy that was eventually signed into law; 

 

 Investigation of the conduct of a public school board member in sending out 

negative and possibly defamatory e-mails concerning another board member, 

including a forensic investigation of the location where the e-mails originated; 

and  

 

 Investigation of a statutorily created education task force and whether the task 

force failed to achieve the requisite degree of independence, with subsequent 

advice and effort to change the direction of the task force and its final report.  

 

PRIVATE SCHOOLS/ORGANIZATIONS 

 

 Investigation for a private, non-profit school board into whether a student’s 
inconsistent allegation of improper touching rose to the level of a mandated 

DCFS report; 
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 Investigation on behalf of a nonprofit special needs school of certain anonymous 

letters sent to the board of directors and others with respect to alleged improprieties 

on the part of administration, as well as disclosure of the chief administrator’s 

personal tax return information to others;  

 

 Investigation on behalf of out of state residential facility, as to whether their unique 

program fell within certain exceptions for them to be approved as a special education 

placement site for students from Illinois school districts;  

 

 On behalf of a large publicly held schools company, research of the complicated law of 

school residency in Illinois, formulation of solutions for simplifying school residency 

legal analysis, and work with various groups to achieve consensus on statutory 

amendments, draft amendments, and assist in getting the amendments passed, with 

the new provisions significantly simplifying school residency analysis and enforcement 

signed into law;  

 
 Investigation for private school of an allegation of improper relationships and touching 

between a staff member and students;   

 

 Emergency investigation and intervention on behalf of a freestanding psychiatric 

hospital, when an independent contractor/vendor failed to provide services and, when 

asked to leave, refused to do so.  Managed public relations issues, coordination with 

the police, and eviction of provider;  

 

 Retained by a large publicly held psychiatric care company to respond to an adverse 

DCFS audit of one of their facilities and manage legislative and public relations 

responses; and   

 

 On behalf of a large nonprofit school targeted by the Illinois Department of children 

and Family Services, manage all responses to DCFS; board conflicts; and work with 

state political figures, others involved with the school, and the press during a very high 

velocity crisis situation.   

 

 In light of the recent national spotlight on harassment, bullying and school shootings:   

 

 Investigation of an ongoing bullying situation between two public elementary school 

students in which one or both parents were also on the governing board of the 

school district; and   

 

 Involvement in numerous matters where we are called upon to develop an objective 

opinion as to whether harassment allegations have merit, and suggesting responses to 

eliminate systemic harassment problems in public and private settings. 

  
Whitted Takiff + Hansen LLC 

3000 Dundee Road, Suite #303 

Northbrook, Illinois 60062 

847.564.8662 

Fax: 847.564.8419 

www.wthlawfirm.com 
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I. Referral for Initial Case Study Evaluation (“CSE”)  

 

 A. A referral for a CSE may be made for any child suspected of having a disability. 

Every school district must develop and publicize procedures by which an 

evaluation may be made (“child find” procedures”). 34 C.F.R. § 300.111 (2006); 

23 Ill. Admin. Code § 226.100 (2007).  

 

B. Referrals may be made by “any concerned person”, however, referrals are 

typically made by school district personnel, parents, other persons having 

primary care and custody of the child, other professional persons having 

knowledge of the child's problems, the Illinois State Board of Education ("ISBE"), 

and even the child themself. 34 C.F.R. § 300.301 (2006); 23 Ill. Admin. Code § 

226.110(b) (2007). 

 

 C. Parent is defined as a natural, adoptive, or foster parent; A guardian (but not the 

State if the child is a ward of the State.); An individual acting in the place of a 

natural or adoptive parent (including a grandparent, stepparent, or other 

relative) with whom the child lives, or an individual who is legally responsible for 

the child’s welfare; or an individual assigned by the State Board of Education as a 

“surrogate” parent. 34 C.F.R. § 300.30 (2006). 

  

D. Parental safeguards notification should always be provided to parents upon initial 

referral. 34 C.F.R. § 300.504 (2006). 

 

II. Decision Whether to Conduct a CSE 

 
A. The school district must decide whether or not to conduct the CSE within  

14 school days of receiving a referral for the CSE. It may use screening data and 

conduct preliminary procedures to assist in making this determination. If the 

district decides not to conduct a CSE, it must notify the parents, in writing, and 

explain its reasoning. A parent may request a due process hearing to contest the 

district’s refusal to conduct the CSE. 34 C.F.R. § 300.503(b) (2006); 34 C.F.R. § 

300.507 (2006); 23 Ill. Admin. Code § 226.110(c)(3) (2007). 

 

III.  Parental Consent 

 

 A. Parental consent for initial CSE is required prior to CSE. 34 C.F.R. § 

300.300 (2006). 

 

B. "Consent" is defined to acknowledge that parents can revoke consent, but such 

revocation is not retroactive. This means that revocation does not negate an 

action that occurred after the consent was given before it was revoked.  

Revocation of consent can be done either verbally or in writing. If done verbally, 

the district must confirm the request in writing by letter to the parents within 

five days. 23 Ill. Admin. Code § 226.540 (2010).  
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D. If a child is a ward of the State and is not residing with the child’s parent, the 

school district shall make “reasonable efforts” to obtain the informed consent 

from the parent of the child for an initial evaluation. Following “reasonable 

efforts,” however, the district is not required to obtain consent from the parent 

if the district cannot discover the parent’s whereabouts. Also, a district does not 

need to obtain informed consent if the parent’s rights have been terminated by 

state law or if a judge has lawfully given the parent’s rights to make educational 

decisions for the child “to an individual appointed by the judge to represent the 

child.” 34 C.F.R. § 300.300(a)(2) (2006). 

 

IV. CSE and Eligibility Determination Conference  

 

 A. The current federal IEP Regulations state that the “IEP Team” determines both 

the relevant “domains” that must be evaluated and the actual assessments to be 

utilized. Existing data must be considered. All IEP meetings must be scheduled at 
a mutually convenient time for both the school and the parents. 34 C.F.R. § 

300.304 (2006); 34 C.F.R. § 300.305 (2006); 34 C.F.R. § 300.322 (2006). 

 

 B. The initial CSE and CSE review conference to determine eligibility must be 

completed within 60 school days from the date of referral. The "date of referral" 

that starts the 60-day timeline is the date on which the parent(s) sign consent for 

the CSE. 34 C.F.R. § 300.301(c) (2006); 23 Ill. Admin. Code § 226.110(d) (2007). 

 

 D. According to the Illinois School Code, when a student is referred for an 

evaluation with less than 60 days left in the school year, eligibility must be 

determined and, if necessary, an IEP developed prior to the first day of the next 

school year. 105 ILCS 5/14-8.02 (2008). 

 

E. Parent shall be provided with a copy of the team’s report at the conclusion of 

the IEP meeting. A separate written statement may be provided by a team 

participant who wishes to be on record as disagreeing with the conclusions of 

the team. Within 10 days of the conference, parents shall receive written notice 

from the district as to the eligibility determination reached for the child. 23 Ill. 

Admin. Code § 226.110 (e) & (f) (2007). 

 

V. Initial Special Education Eligibility Determination 

 

A. Eligibility is based on the federal and state definitions of a disability and is 

determined by a majority of team members. The existence of a DSM1 disability 

will not necessarily mean the child has a special education disability, unless the 

disability impacts the child’s education. 34 C.F.R. § 300.8 (2006); 34 C.F.R. § 

300.306 (2006); 23 Ill. Admin. Code § 226.75 (2007). 

                                                 
1
 Diagnostic and Statistical Manual of Mental Disorders is a manual published by the American Psychiatric 

Association  that includes all currently recognized mental health disorders. 
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VI. Initial IEP Development by IEP Team 

 

A. If the child is eligible for special education service under a disability category, 

then an IEP is drafted. The IDEA requires that specific individuals be present at 

the IEP team including the parent, a regular education teacher, a special 

education teacher an individual from the school district capable of making 

decisions and committing district resources. 34 C.F.R. § 300.306(c)(2) (2006); 34 

C.F.R. § 300.321 (2006). 

 

 B. An IEP must be developed within 30 days of the eligibility determination. 34 

C.F.R. § 300.323(c) (2006). 

 

VII. Special Education Services  

 

 A. The IEP must be based on measurable goals. The 2004 IDEA reauthorization no 
longer requires districts to draft objectives with goals, except for children with 

disabilities who take alternate assessments aligned to alternate academic 

achievement standards. District may choose to draft objectives with goals. 34 

C.F.R. § 300.320(a)(2) (2006).  

 

B. Parental consent must be obtained by the school district prior to 

providing special education and related services. According to the new 

IDEA reauthorized statute, School Districts may not file for a due process 

hearing to override a parents’ lack of consent for implementing services. Current 

Illinois rules are unclear whether a District may file for a due process hearing if a 

parent did initially provide consent for implementing services and then revoked 

consent. 34 C.F.R. § 300.300(b) (2006); 23 Ill. Admin. Code § 226.540 (2010). 

 

C. The school district must wait 10 days before placement may occur, although 

parents may waive this waiting period. In no case should placement occur later 

than the beginning of the next school semester. 105 ILCS 5/14-8.02 (2008); 23 Ill. 

Admin. Code § 226.520 (2007). 

 

VIII. Annual Review of IEP  

 

 A. A review of the IEP must be held at least annually. 34 C.F.R. § 300.324(b)   

  (2006).  

 

 B. 10-day parental notification required for all IEP meetings, or a record of 

reasonable attempts to notify parent required by the district prior to any IEP 

meeting.  Parents may waive 10-day notice. 23 Ill. Admin. Code § 226.530 (2010).     

 

 C. A parent may request an IEP meeting at anytime (within reason) if desired. The 

district has 10 days after receipt of such a request to either agree to convene 
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the meeting or notify the parents in writing of its refusal. 23 Ill. Admin. Code § 

226.220 (2010). 

 

IX. Three-Year Reevaluation  

 

 A. A reevaluation of the student may be conducted at anytime, but must be 

conducted at least every three years. 34 C.F.R. § 300.303(b) (2006).   

 

 B. Parental consent for all reevaluations must be obtained.  If a school district is 

unable to obtain parental consent for a reevaluation, it may file for a due process 

hearing in order to obtain consent. 34 C.F.R. § 300.300(c)(1)(i) & (ii) (2006).     

 

C. Upon receiving parental consent, the IEP team is now authorized to review the 

child’s existing record in order to determine whether any new evaluations are 

unnecessary or whether the team may rely on existing data. 34 C.F.R. § 300.305 

(2006).   
 

D. The domain determinations completed for initial evaluations must also be done 

for reevaluations. 34 C.F.R. § 300.305 (2006). 

 

X. Transfer Students 

 

 A. Same state: A transfer student enrolling in a school district with an IEP must be 

enrolled immediately. The new district must provide services comparable to 

those in the existing IEP, in consultation with the parents, until the new district 

either adopts the existing IEP or develops and adopts a new IEP.  Presumably, 

the new IEP should be based on the student’s previous needs and evaluations. 34 

C.F.R. § 300.323(e) (2006).    

  

B. Out-of-state: As with in-sate transfers, transfer student enrolling in a school 

district with an out-of-state IEP must be enrolled immediately. The new district 

must provide services comparable to those in the existing IEP, in consultation 

with the parents, until the new district conducts its own evaluation of the 

student and develops a new IEP. 34 C.F.R. § 300.323(f) (2006).      

 

XI. Miscellaneous 

 

 A. The IDEA requires prior written notice to parents whenever a district proposes 

to change, or refuses to change, a child’s evaluation, identification, placement or 

the provision of the free and appropriate public education (“FAPE”) program. 23 

Ill. Admin. Code § 226.520 (2007).    

 

B. Parents are entitled to request a due process hearing whenever they have a 

complaint regarding the evaluation, identification, placement, or the provision of 

FAPE of the child. 34 C.F.R. § 300.507(a)(1) (2006).    
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C. The new IDEA establishes a two-year statute of limitations for filing a due 

process hearing following the date the parent or district knew or should have 

known of a violation. 34 C.F.R. § 300.507(a)(2) (2006). 
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INTRODUCTION 

 

The case of Rowley v. Hendrick Hudson School District1 was the U.S. Supreme Court's 

first interpretation of what was then called the Education for All Handicapped Children Act 

(now the Individuals with Disabilities Education Act, “IDEA”).  This important decision is 

required reading for anyone working in special education.  The case concerned a hearing 

impaired girl named Amy Rowley, who was a student at the Furnace Woods School in 

Hendrick Hudson Central School District, Peekskill, N.Y.  Amy had minimal residual hearing 

and was an excellent lip reader.  During the year before she began attending school, a meeting 

between her parents and the school administrator resulted in a decision to place her in a 

regular kindergarten class.  Several administrators prepared for Amy's arrival by attending a 

course in sign language interpretation, and a teletype machine was installed in the principal's 

office to facilitate communication with her parents, who were also deaf.  At the end of the trial 

placement it was determined that Amy should remain in the kindergarten class, but that she 

should be provided with an FM transmitter.  Amy successfully completed her kindergarten year. 

 
As required by the Act, an IEP was prepared for Amy during the fall of her first grade 

year.  The IEP provided that Amy should be educated in a regular classroom, should continue 

to use the FM device, and should receive instruction from a tutor for the deaf for one hour 

each day and from a speech therapist for three hours each week.  The Rowleys agreed with 

parts of the IEP, but insisted that Amy also be provided a qualified sign language interpreter in 

all her academic classes in lieu of the assistance proposed in other parts of the IEP.  Such an 

interpreter had been placed in Amy's kindergarten class for a two-week experimental period, 

but it was  reported that Amy had no need for this service.  This conclusion was reached after 

consultation with the school district's “Committee on the Handicapped,” which had received 

expert evidence from Amy's parents on the importance of an interpreter.  The Committee also 

received information from Amy's teacher and other persons familiar with her academic and 

social progress, and visited a class for the deaf.  When their request for an interpreter was 

denied, the Rowleys demanded and received an administrative hearing.  After receiving 

evidence from both sides, the hearing officer agreed with the administrators' determination that 

an interpreter was not necessary because "Amy was achieving educationally, academically, and 

socially" without such assistance.  The examiner's decision was affirmed on appeal by the New 

York Commissioner of Education.  The Rowleys then brought an action in the United State 

District Court for the Southern District of New York, claiming that the administrators' denial 

of the sign language interpreter constituted a denial of the "free appropriate public education" 

guaranteed by the Act.  (Excerpt from the court's own description at 458 US 176 at 183) 

 

The holdings in the Rowley case  have become the standard of analysis for every 

subsequent special education case  arising in the Federal and State courts.  Consequently, 

a working knowledge of the fundamental analysis developed by the Supreme Court justices is 

important when evaluating any special education matter.  In this paper, this analysis will be 

examined in detail.  Any practitioner or educator looking at a special education file should keep 

                                                 
1
 Board of Education of the Hendrick Hudson Central School District, et. al. v. Amy Rowley, et. al., 458  

  U.S. 176, 102S.Ct.3034 (1982). 
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this analysis in mind at all times.  Since all other courts do this as well, the questions asked by 

the Rowley court are instructive even today, well over twenty years later.   

 

The Rowley Questions: 

 

 These are best presented in the form originally developed by the Supreme Court: 

 

Therefore, a court's inquiry in suits brought under §1415(e)(2) is 

twofold.  First, has the State complied with the procedures set 

forth in the Act?  [FN27]  And second, is the individualized 

education program developed through the Act's procedures 

reasonably calculated to enable the child to receive 

educational benefits?  [FN28] If these requirements are met, the 

State has complied with the obligations imposed by Congress and the 

courts can require no more.  (458 US 176, 204) (Emphasis added.) 

 
As the analysis goes, if the school district has not complied with the Federally mandated 

procedures, and if the violation resulted in some form of significant harm to the student, all 

educational decision making from the point of the violation forward is suspect.  What this 

means is that judges will be more likely to step in and substitute their judgment for that of the 

educators, given a significant procedural violation.  If, on the other hand, the school district has 

complied with all of the procedures in the Act, then the analysis requires asking the second 

"Rowley question." 

  

The Supreme Court, however, first examines the priorities assigned by Congress to 

procedural requirements: 

 

But although we find that this grant of authority is broader than 

claimed by petitioners, we think the fact that it is found in §1415, 

which is entitled "Procedural Safeguards," is not without significance.  

When the elaborate and highly specific procedural 

safeguards embodied in §1415 are contrasted with the 

general and somewhat imprecise substantive admonitions 

contained in the Act, we think that the importance Congress 

attached to these procedural safeguards cannot be gainsaid.  

It seems to us no exaggeration to say that Congress placed every bit as 

much emphasis upon compliance with procedures giving parents and 

guardians a large measure of participation at every stage of the 

administrative process, see, e.g. §§1415(a)-(d), as it did upon the 

measurement of the resulting IEP against a substantive standard.  We 

think that the congressional emphasis upon full participation of 

concerned parties throughout the development of the IEP, as well as 

the requirements that state and local plans be submitted to the 

Secretary for approval, demonstrates the legislative conviction 

that adequate compliance with the procedures prescribed 

would in most cases assure much if not all of what Congress 

20



wished in the way of substantive content in an IEP.  (458 US 

176, 204; emphasis added.)    

 

"Significant" Violations: 

 

 A recurrent problem is whether a procedural violation under Rowley is "significant."  In 

2002, a district was held (at 38 IDELR 85) to have violated "several" procedural requirements of 

the IDEA but even so, the student received all of his IEP services.  The court therefore 

concluded that there was no resulting denial of a free appropriate public education under IDEA.  

The procedural violation, therefore, must actually result in some harm to the student before it 

becomes "significant."   

 

Adverse Educational Impact: 

 

 Another recurrent problem is the issue of a student passing from grade to grade and 

still remaining eligible for services.  Amy Rowley herself got good grades, and the court held 
that she was not entitled to a sign language interpreter as requested by her parents.  This did 

not mean that she was ineligible for other special education services, as she was still 

hearing impaired and met the definitional requirements.  In fact, the court itself in Rowley said: 

 

We do not attempt today to establish any one test for determining the 

adequacy of educational benefits conferred upon all children covered by 

the Act.  Because in this case we are presented with a 

handicapped child who is receiving substantial specialized 

instruction and related services, and who is performing above 

average in the regular classrooms of a public school system, 

we confine our analysis to this situation. (458 US 176 at 202; 

emphasis added.) 

 

 In the Cornwall case (17 EHLR 10239/1991) the court held that there was a significant 

impact on educational performance even though the child had not failed any courses.  In 

Yankton (93 F. 3rd 1369, 8th Cir. 1996), a cerebral palsy child was getting high grades  but was 

still entitled to specially designed instruction and related services.  In Schoenfield (8th Cir. 1998) 

the court held that academic performance at or above age level does not necessarily mean a 

child is not "disabled," or that the education satisfied the standard of appropriateness under 

Rowley.   

 

 It can be seen, then, that while Rowley holds that passage from grade to grade is one 

important indicator of whether an educational benefit has been conferred, it is not the sole 

criterion but should be "in the mix" of other considerations.  It is a fatal mistake for a 

school district to declare that a child is ineligible solely because he or she is 

receiving passing grades.   

 

Educational Benefits: 
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 The court's own language serves to explain this prong of the Rowley test with the 

greatest skill: 

Implicit in the congressional purpose of providing access to a "free 

appropriate public education" is the requirement that the education to 

which access is provided be sufficient to confer some educational benefit 

upon the handicapped child.  It would do little good for Congress to spend 

millions of dollars in providing access to a public education only to have 

the handicapped child receive no benefit from education.  The statutory 

definition of "free appropriate public education," in addition to requiring 

the States to provide each child with "specially designed instruction," 

expressly requires the provision of "such…supportive services…as may 

be required to assist a handicapped child to benefit from special 

education." §1401(17).  We therefore conclude that the "basic floor of 

opportunity" provided by the Act consists of access to specialized 

instruction and related services which are individually designed to provide 

educational benefit to the handicapped child. [FN23] (458 US 176 at 
200, emphasis added). 

 

 And this analysis is extended to the provision of a FAPE for eligible children: 

 

When the language of the Act and its legislative history are considered 

together, the requirements imposed by Congress become tolerably 

clear.  Insofar as a State is required to provide a handicapped child 

with a "free appropriate public education," we hold that it satisfies 

this requirement by providing personalized instruction with 

sufficient support services to permit the child to benefit 

educationally from that instruction.  Such instruction and 

services must be provided at public expense, must meet the 

State's educational standards, must approximate the grade 

levels used in the State's regular education, and must 

comport with the child's IEP.  In addition, the IEP, and therefore 

the personalized instruction, should be formulated in accordance with 

the requirements of the Act and, if the child is being educated in the 

regular classrooms of the public education system, should be reasonably 

calculated to enable the child to achieve passing marks and advance 

from grade to grade.  [FN26] (458 US 176 at 202, emphasis added.) 

 

The question of how to deal with students who are not capable of obtaining passing grades 

under any circumstances is not clearly answered by the Supreme Court in Rowley.   However, 

the footnotes make reference to the required full continuum of alternative settings, and the 

need for some students to be placed in settings other than the mainstream.  It is clear, especially 

in light of decisional case law subsequent to Rowley, that when a child is placed in a more 

restrictive setting, the decision must be driven by the unique need of the student and not by 

administrative convenience or other factors (see, e.g., Beth B. v. Mark VanClay and School 

District #65 (Federal Appellate Case Decided March 5, 2002) [2002 WL 341017, 36 IDELR 121 

(7th Cir.). 
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Selected Case Footnotes 

 

(Emphasis is Added) 

 

 

(73 L.Ed.2d 710) 

 

 

 

 

 

   25.  We do not hold today that every 

handicapped child who is advancing from grade 

to grade in a regular public school system is 

automatically receiving a "free appropriate 

public education."  In this case, however, we find 

Amy's academic progress, when considered with the 

special services and professional consideration 

accorded by the Furnace Woods School 

administrators, to be dispositive. 

 

 

But see footnote 23! 

 

(73 L.Ed.2d 712) 

 

   28.  When the handicapped child is being 

educated in the regular classrooms of a public 

school system, the achievement of passing 

marks and advancement from grade to grade 

will be one important factor in determining 

educational benefit.  See Part III, supra. 

 

 

This note is from the Dissent:  

Justices White, Brennan, and Marshall 

 

   1.  The Court's opinion relies heavily on the 

statement, which occurs throughout the legislative 

history, that, at the time of enactment, one million of 

the roughly eight million handicapped children in the 

United States were excluded entirely from the public 

school system and more than half were receiving an 

inappropriate education.  See, e.g., ante, at 189, 195, 

196-197, 73 L Ed 2d, at 701, 705, 706.  But this 

statement was often likened to statements urging equal 

educational opportunity.  See, e.g., 121 Cong Rec 

19502 (1975) (remarks of Sen. Cranston); id., at 23702 

(remarks of Rep. Brademas).  That is, Congress 

wanted not only to bring handicapped children 

into the schoolhouse, but also to benefit them 

once they had entered. 
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(Footnote 23) 

 

THIS NOTE devotes 

substantial space and 

time to the concept of 

self-sufficiency and this 

should be pointed out to 

any hearing officer, 

administrator, or 

attorney who insists that 

the opinion stands for 

the rigid proposition that 

"any" satisfactory grade 

record will do.  

Moreover, the presence 

of 'relaxed' grading 

standards (i.e., giving 

passing grades just for 

trying) does not assist 
the pupil in the 

permanent and long-

range development of 

self-sufficiency skills. 

  

  "With proper education services, many would be 

able to become productive citizens, contributing to 

society instead of being forced to remain burdens.  

Others, through such services, would increase their 

independence, thus reducing their dependence on 

society."  S. Rep, at 9.  See also HR Rep, at 11.  Similarly, 

one of the principal Senate sponsors of the Act stated that 

"providing appropriate educational services now means that 

many of these individuals will be able to become a 

contributing part of our society, and they will not have to 

depend on subsistence payments from public funds."  

121 Cong Rec 19492 (1975) (remarks of Sen. Williams).  

See also id., at 25541 (remarks of Rep. Harkin); id., at 

37024-37025 (remarks of Rep. Brademas); id., at 37027 

(remarks of Rep. Gude); id., at 37410 (remarks of Sen. 

Randolph); id., at 37416 (remarks of Sen. Williams). 

 

   The desire to provide handicapped children with an 

attainable degree of personal independence obviously 
anticipated that state educational programs would confer 

educational benefits upon such children.  But at the same 

time, the goal of achieving some degrees of self-sufficiency in 

most cases is a good deal more modest than the potential 

maximizing goal adopted by the lower courts. 

 

    Despite its frequent mention, we cannot conclude, as did 

the dissent in the Court of Appeals, that self-sufficiency was 

itself the substantive standard, which Congress imposed 

upon the States.  Because many mildly handicapped children 

will achieve self-sufficiency without state assistance while 

personal independence for severely handicapped may be an 

unreachable goal, "self-sufficiency" as a substantive 

standard is at once an inadequate protection and an 

overly demanding requirement.  We thus view these 

references in the legislative history as evidence of 

Congress' intention that the services provided 

handicapped children be educationally beneficial, 

whatever the nature or severity of their handicap. 
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(Footnote 21) 

 

The second recognition 

herein that some 

"mainstream" settings, 

while less restrictive, are 

simply not appropriate 

for the education of 

some handicapped 

children.  Again in 

opposition to reflexive 

LRE and "full inclusion" 

arguments used by 

management attorneys. 

 

    

   The use of "appropriate" in the language of the Act, 

although by no means definitive, suggests that Congress 

used the word as much to describe the settings in which 

handicapped children should be educated as to prescribe the 

substantive content or supportive services of their 

education.  For example, § 1412(5) requires that 

handicapped children be educated in classrooms with non-

handicapped children "to the maximum extent 

appropriate."  Similarly, § 1401(19) provides that, 

"whenever appropriate," handicapped children should 

attend and participate in the meeting at which their IEP is 

drafted.  In addition, the definition of "free appropriate 

public education" itself states that instruction given 

handicapped children should be at an "appropriate 

preschool, elementary, or secondary school" level.  § 

1401(18)(C).  The Act's use of the word "appropriate" 

thus seems to reflect Congress' recognition that 

some settings simply are not suitable environments 

for the participation of some handicapped children.   

 

 

73 L.Ed.2d 708 – from 

the body of the 

opinion: 

 

This Note is one of the 

most significant parts of 

the opinion, as it explains 

what the Court IS and IS 

NOT deciding.  While 

"self-sufficiency" is not 

the exclusive factor, it is 

an important factor in 

determining if an 

educational benefit has 

been "conferred." 

 

(73 L.Ed.2d 709) 

    

   We therefore conclude that the "basic floor of 

opportunity" provided by the Act consists of access 

to specialized instruction and related services which 

are individually designed to provide educational 

benefit to the handicapped child. 23   

 

   23.  This view is supported by the congressional intention, 

frequently expressed in the legislative history that 

handicapped children be enabled to achieve a 

reasonable degree of self-sufficiency.  After referring to 

statistics showing that many handicapped children were 

excluded from public education, the Senate Report states: 

 

                 "The long range implications of these statistics are 

that public agencies and taxpayers will spend billions of dollars 

over the lifetimes of these individuals to maintain such persons as 

dependents and in a minimally acceptable lifestyle." 
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The language of 

"educational benefit."  

The root of this language 

is not just that the child 

must receive "any" 

benefit:  the benefit must 

be "received" within the 

context of the child's 

unique needs, not the 

needs of the agency.  

The origin of the 

language is explained in 

this note – as a way of 

providing handicapped 

children with an 

inviolable access to 

educational services, 

which provision this 

court, reads very strictly 

(see Honig v. Doe, 484 

U.S. 305, 308 (1988)).   

 

(73 L.Ed.2d 704) 

    

   15.  The only substantive standard, which can be implied 

from these cases, comports with the standard implicit in the 

Act.  PARC states that each child must receive "access to a 

free public program of education and training appropriate to 

his learning capabilities," 334 F. Supp, at 1258 (emphasis 

added), and that further state action is required when it 

appears that "the needs of the mentally retarded child are 

not being adequately served," id., at 1266 (emphasis added).  

Mills also speaks in terms of "adequate" educational services, 

348 F Supp, at 878, and sets a realistic standard of 

providing some educational services to each child 

when every need cannot be met. 

 

                The inadequacies of the District of Columbia Public 

School System whether occasioned by insufficient funding or 

administrative inefficiency, certainly cannot be permitted to bear 

more heavily on the 'exceptional' or handicapped child than on 

the normal child."  Id., at 876. 

 

 

While the EHA does not 

mandate 'maximization' 

of benefits under this 

decision, note that 

settled decisional case 

law provides that states 

which choose to grant 

greater rights than the 

Federal mandate requires 

must do so uniformly 

– and the state standard 

will in such cases prevail.   

 

(73 L.Ed.2d 706) 

  

  21.  In seeking to read more into the Act than its language 

or legislative history will permit, the United States focuses 

upon the word "appropriate," arguing that "the statutory 

definitions do not adequately explain what [it means]."   

Brief for United States as Amicus Curiae 13.  Whatever 

Congress meant by an "appropriate" education, it is 

clear that it did not mean a potential maximizing 

education. 

 

   The term as used in reference to educating the 

handicapped appears to have originated in the PARC 
decision, where the District Court required that 

handicapped children be provided with "education and 

training appropriate to [their] learning capabilities."  334 F 

Supp, at 1258.  The word appears again in the Mills decision, 

the District Court at one point referring to the need for "an 

26



appropriate education program," 348 F Supp, at 879, and at 

another point speaking of a "suitable publicly supported 

education," id., at 878.  Both cases also refer to the need for 

an "adequate" education.  See 334 F Supp, at 1266; 348 F 

Supp, at 878. 

 
Independence and Self Sufficiency: 

 

 At 20 U.S.C. 1400 (c)5(E)ii, it is indicated that 20 years of research under the old IDEA 

has demonstrated that training people through high quality intensive professional development 

ensures that these personnel have the skills to enable children to be prepared to lead 

productive, independent, adult lives to the maximum extent possible.  This language 

in the "purposes" clause of Rowley appears to provide a potential argument that the Rowley 

standard of requiring districts to provide "adequate" services might have been elevated.  In 

addition, at Section 1400(d), under purposes (1)A, one of the purposes of the IDEA is to 

enable individuals to meet their unique needs and prepare them for employment 

and independent living.  This is reminiscent of the footnote discussion in the Rowley case.  It 

is clear that one of the purposes of the Act is to prepare students for independence to the 

extent that their abilities permit.   

 

Conclusion: 

 

 Special educators should take special notice of the Rowley case, as it is still good law 

and it acts as the blueprint for all cases to follow.  The two Rowley questions emphasizing 

procedural compliance and the benefits of the IEP should be committed to memory.  Finally, the 

focus of the decision on what is “appropriate” for special education students should be given 

special emphasis, especially in light of the social emphasis on so-called “inclusion” in recent 

years. 
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IEP REGULATIONS 

(HIGHLIGHTED)  

 

OTHER FORMS 

AND  

THEIR PURPOSE  
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Introduction 

 

On December 1, 2010, the Illinois School Code was amended pursuant to Public Act 

096-1485, which created the Care of Students with Diabetes Act (the “Act”), 105 ILCS 145/1 et 

seq. .  This Act contains a variety of requirements with which Illinois school districts must 

comply regarding the care of their diabetic students.  Namely, the Act allows children with 

Type 1 or Type 2 diabetes to independently manage their diabetes while at school – in the 

classroom, around the school building, and on school grounds. 

 

The Diabetes Care Plan (105 ILCS 145/15) 

 

A 504 Plan is Automatic  

This Act provides that students with Type 1 or Type 2 diabetes are entitled to receive a 

Section 504 plan.  Specifically, Section 15(a) of the Act states that a diabetes care plan “shall 

serve as the basis of a student’s Section 504 plan (20 U.S.C. Sec. 794) and shall be signed by the 

student’s parent or guardian and submitted to the school for any student with diabetes who 
seeks assistance with diabetes care in the school setting, unless the student has been managing 

his or her care in the school setting before the effective date of this Act, in which case the 

student’s parent or guardian may sign and submit a diabetes care plan under this Act.” 

 

Requirement to Invoke 504 Plan 

A parent or guardian is required to submit a diabetes care plan to the school at the 

beginning of the school year, upon enrollment, as soon as possible following a child’s diagnosis 

of Type 1 or Type 2 diabetes, or when a student’s care needs change during the school year. 

 

The diabetes care plan is a document that specifies that the student requires diabetes-

related services at school and at school-sponsored activities, and identifies the appropriate staff 

to provide and supervise these services. 105 ILCS 145/10. The care plan must include 

authorization from a health care provider for diabetes-related services as well as the health 

care provider’s instructions concerning the student’s diabetes management while at school or 

school-sponsored activities.  The diabetes care plan must include a uniform record of 

glucometer readings and insulin administered by the school nurse or delegated care aide during 

the school day using a standardized format provided by ISBE, which is attached hereto. The 

diabetes care plan must also include procedures regarding when to consult with the parent or 

guardian, school nurse, or health care provider to confirm that an insulin dosage is appropriate. 

Additionally, a copy of the signed prescription and the methods of insulin administration must 

be included. See 105 ILCS 145/15(a).  

 

Delegated Care Aides (105 ILCS 145/20) 

 

 A delegated care aide is a school employee who has agreed to receive training in the care 

of a student with diabetes and to assist students in the implementation of their diabetes care 

plan. 105 ILCS 145/10. Pursuant to Section 20, the delegated care aides must perform the 

necessary tasks to assist students with the implementation of their diabetes care plan and in 

compliance with the guidelines provided during the required training under Section 25, 

described below. The delegated care aide is required to consult with the parent or guardian, 
school nurse, or health care provider to confirm that the insulin dosage is appropriate given the 
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number of carbohydrates to be taken and the student’s blood glucose level as determined by 

the glucometer reading in accordance with the diabetes care plan or when an unanticipated 

dosage of insulin is required by the student.  

 

Training for School Personnel (105 ILCS 145/25) 

 

 Section 25(a) requires that during a regular in-service training coordinated by the school 

district, all school employees shall receive training in the basics of diabetes care, how to identify 

when a diabetic student requires immediate or emergency attention, and whom to contact in 

case of an emergency. Such training shall be provided by a licensed healthcare provider with 

expertise in diabetes or a certified diabetic education and individualized by a student’s parent or 

guardian. The training shall conform to federal guidelines and be updated when the diabetes 

care plan is changed and at least annually. A delegated care aide that assists a diabetic student, 

must be trained to do the following in accordance with the student’s diabetes care plan: 1) 

check blood glucose and record results; 2) recognize and respond to symptoms of both 

hypoglycemia and hyperglycemia; 3) estimate the number of carbohydrates in a snack or lunch; 
4) administer insulin and record the administered amount; and 5) respond in an emergency and 

know how to administer glucagon.   

 

 This Section further requires that an information sheet shall be provided to those 

school employees who transport a student for school-sponsored activities, and shall identify the 

diabetic student(s), potential emergencies and the appropriate responses to them, and 

emergency contact information.  

 

Student Self-Management (105 ILCS 145/30)1 

 

As long as the diabetes care plan authorizes a student to self-manage his/her diabetes, 

the student may do the following: 1) check blood glucose when and wherever needed; 2) 

administer insulin with the insulin delivery system used by the student; 3) treat hypoglycemia 

and hyperglycemia and otherwise attend to the care and management of his/her diabetes in the 

classroom, in any area of the school or school grounds and at any school-related activity or 

event in accordance with the diabetes care plan; and 4) possess on his/her person, at all times, 

the supplies and equipment necessary to monitor and treat diabetes, including, but not limited 

to, glucometers, lancets, test strips, insulin, syringes, insulin pens and needle tips, insulin pumps, 

infusion sets, alcohol swabs, a glucagon injection kit, glucose tables, and food and drink, in 

accordance with the diabetes care plan.  

 

Restricting Access to School Prohibited (105 ILCS 145/35) 

 

A school district cannot restrict the assignment of a student with diabetes to a 

particular school simply because a school does not have a full-time nurse on staff.  In addition, a 

school district cannot deny a child with diabetes access to any school or school-related 

activities simply because the student has diabetes. 

                                                 
1  See also 105 ILCS 5/22-30 (allows for a student’s self-administration of asthma medication and/or epinephrine 

auto-injector pursuant to written authorization and statement by the parent or guardians and health care 

provider). 
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Protections & Civil Immunity (105 ILCS 145/40 and 145/45) 

 

 Both Sections 40 and 45 provide school personnel with protections. Section 40 

specifically provides protections against retaliation and prohibits subjecting a school employee 

who declines to serve as a delegated care aide to any penalty, sanction, reprimand, demotion, 

disciplinary action, etc.  

 

 Section 45, ‘Civil Immunity’, provides that a school or a school employee is not liable for 

civil or other damages as a result of conduct related to the care of a student with diabetes and 

shall not be subject to any disciplinary proceeding resulting from an action taken under this Act, 

with the exception of willful or wanton misconduct,. 
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The calculated carbohydrate intake for the meal eaten is to be used in calculating the insulin dose, per the child’s Medical 

Order.  If the child’s Medical Order does not include a formula for determining insulin to be given based on carbohydrate 

intake, enter “N/A” in the spaces following “Carbohydrate Intake.” Public Act 96-1485 

Student Name                                                                                                  Date of Birth 

Type of Device 

    Insulin Syringe           Insulin Pen            

    Insulin Pump                               

Type of Insulin 

Month/Year  

  

Date 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 

                

Glucometer Reading                

                

Carbohydrate Intake                

                

Insulin Dose 

Administered 

               

Time                

Initials                

                

                

Date 16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 

                

Glucometer Reading                

                

Carbohydrate Intake                

                

Insulin Dose 

Administered 

               

Time                

Initials                

                

                

Date 31 Notes: 

  

Glucometer  Reading  

  

Carbohydrate Intake  

  Initials and  Signature: 

Insulin Dose 

Administered 
 

Time  

Initials  
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Sending a child to school who has food allergies can be a scary proposition for a parent, but 

there are both federal and state laws that give rights to children with allergies; especially for 

those children whose allergies are severe.  

 

I.  Federal Laws 

 

A.504 Plan  

 

If a child has a food allergy that is severe and interferes with a major life activity1 the 

allergy would qualify as a disability and the child would be eligible for a 504 plan. A 504 plan 

should be requested and once written should include what foods the child is not allowed to eat 

and a list alternative or substitute snacks that can be eaten when there are school events or 

projects that include food. Also, an Emergency Action Plan (EAP) should be developed with the 

school nurse and attached to the 504 plan.  

If food service (i.e. school provided lunch and breakfast) modifications or substitutions 

are needed they must be requested and supported by a licensed physician.  This can be done 
with a statement from a physician that should include the child’s disability, an explanation of 

why the disability restricts the child’s diet, the major life activity that is affected by the allergy, 

the food or foods that are to be omitted from the child’s diet, and a choice of foods that may 

be submitted.  

 

              B. Individuals with Disabilities Education Act (IDEA)  

 A food allergy that affects the way a child learns could make the child eligible for an IEP 

plan under the category “other health impaired”. IDEA defines other health impairments as:  

 

Having limited strength, vitality or alertness, including a heightened alertness to 

environmental stimuli, that results in limited alertness with respect to the educational 

environment, that (i) Is due to chronic or acute health problems such as asthma, 

attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a 

heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, and 

sickle cell anemia; and (ii) Adversely affects a child's educational performance.”2  

 

Under this definition, there are four requirements that must be met to be eligible for an IEP 

under other health impairment category for food allergies.  First, the child must suffer from a 

chronic or acute condition. Second, the condition must affect the child’s access to the 

educational environment due to limited strength, vitality, or alertness. Third, the child’s 

educational performance must be adversely affected by the food allergy, and lastly, the 

condition must create the need for educational services. 3  If the child meets these criteria then 

IEP would be put into place. It would stipulate what educational services the child would need, 

and strategies that would be specific to the child. 

 

                                                 
1 This is defined as “functions such as caring for one's self, performing manual tasks, walking, seeing, hearing, 

speaking, breathing, learning and working.”  For children with allergies the interruption of a major life activity 

would be the result of severe, life threatening (anaphylactic) reactions caused by the food allergy.   
2 34 Code of Federal Regulations §300.7(c)(9).  
3 Kara Grice, Eligibility Under IDEA for Other Health Impaired Children, Institute for Government (2002). 
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Modifications and substitutions to school meals may be one of the allergy specific needs 

of the child listed in the IEP.  USDA regulations 7 CFR 15b require that substitutions or 

modifications be made to school meals for children whose disabilities restrict their diets.4 In 

order to have the substitutions or modifications made a statement by a licensed physician must 

be provided. According to the United States Department of Agriculture Food and Nutrition 

Service, this statement must include: the child’s disability, an explanation of why the disability 

restricts the child’s diet, the major life activity that is affected by the allergy, and the food or 

foods that are to be omitted from the child’s diet or a choice of foods that must be submitted.5 

However, each specific school district may have their own protocol that should be followed by 

the parent.   

 

                C. Title 7 of the Code of Federal Regulation 

 

Title 7 of the Code of Federal Regulation is the section that is governed by the 

Department of Agriculture. It addresses “Education programs or activities receiving or 

benefitting from Federal financial assistance” and “Nondiscrimination on the basis of handicap in 
programs or activities receiving Federal financial assistance.”6 Food services that provide 

breakfast and lunch in public schools are programs that receive federal financial assistance and 

are therefore governed by Title 7.  

Section 15(b).40 states: 

(a) Recipients which provide food services shall serve special meals, at no extra charge, 
to persons whose handicap restricts their diet. Recipients may require handicapped persons 

to provide medical certification that special meals are needed because of their handicap. 

(b) Where existing food service facilities are not completely accessible and usable, 

recipients may provide aides or use other equally effective methods to serve food to 

handicapped persons. Recipients shall provide all food services in the most integrated 

setting appropriate to the needs of handicapped persons.7 

Because meal services in schools are considered a federal program, schools cannot discriminate 

against individuals with disabilities if they are recipients of federal funds. If modifications or 

substitutions of school meals are necessary for a child with a disability, as determined by a 

licensed physician, the school is required to accommodate them at no additional cost to the 

parents.  

 

II. Illinois Laws 

 

In addition to federal laws that give rights to children with food allergies, the state of 
Illinois also has laws that apply to children with allergies in schools.  

 

A. Public Act 094-0792 

 

                                                 
4 7 CFR 15(a)(b) 
5 States Department of Agriculture Food and Nutrition Service, Accommodating Children with Special Dietary 

Needs in the School Nutrition Programs: Guidance for School Staff (2001). 
6 7 CFR 15(a)(b) 
7 7 CRF 15(b).40. Emphasis added.  
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Public Act 094-0792 was made effective on May 19, 2006. This law mandates that 

schools must permit a child to self administer medication through an epinephrine auto-injector, 

also commonly known as an EpiPen, provided that the parents provide written authorization 

for the self administration of medication and a physician’s statement that includes the name and 

purpose of the medication, the prescribed dosage, and the appropriate times the EpiPen is to 

be administered.  

 

B. Proposed Amendment to HB 0281 

 

HB 0281, a bill, is currently sitting on the governor’s desk awaiting approval. The 

proposed amendments to HB 0281 would require that the State Board of education along with 

the Department of Public Health “create and make available to each school board guidelines for 

the management of students with life threatening food allergies.”8  The guidelines would include 

a plan for the education and training of school personnel, procedures for responding to allergic 

reactions, the process for the creation and implementation of individual health care and 

emergency action plans, and protocols for the prevention of exposure to food allergens.9 
Currently only one school district has such a plan in place10, but if/when this law is signed by the 

governor all school districts will have to implement similar guidelines.  

 

What if the food allergy is not considered a disability? 

  

 If a child has a food allergy but it is not considered severe enough to interfere with a 

major life activity it would not qualify as a disability and the child would not be eligible for a 504 

plan or an IEP.  However, the parent may still request that food modifications or substitutions 

be made to school lunches but the school would not be required to make the substitutions.11 

The school may, however, consider making the modifications and if so would need 

documentation by a licensed. The child would also be allowed to carry an EpiPen, as stated in 

Illinois law, once the proper documentation is given to the school district.12 It is also important 

that the school be made aware of the allergy and an Emergency Action Plan be written and on 

file with the school nurse, classroom teacher, and lunchroom staff.  

 

For an example of an Individual Health Care Plan, Emergency Action Plan, and medical 

statement see the attached Appendixes.  

 

                                                 
8 Illinois General Assembly HB0281 
9 Id. 
10 See, Wilmette School District 39’s Allergy Guide available at 

www.wilmette39.org/specialservices/D39allergyguide.pdf.  
11 Accommodating Children with Special Dietary Needs Supra n.5 at 9.  
12Documentation required includes: written authorization by the parent for the self administration of medication, 

and a physician’s statement that includes the name and purpose of the medication, the prescribed dosage, and the 

appropriate times the EpiPen is to be administered.  
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On July 14, 2011, pursuant to Public Act 97-0123, the 97th General Assembly effectively 

amended Section 14-13.01(a) of the Illinois School Code (“School Code”), which concerns personnel 

reimbursement for children in hospital or home instruction.1 With regard to the qualification of a child 

for home or hospital instruction, Section 14-13.01(a) now reads in part:  

 

A child qualifies for home or hospital instruction if it is anticipated that, due 

to a medical condition, the child will be unable to attend school, and instead 

must be instructed at home or in the hospital, for a period of 2 or more 

consecutive weeks or on an ongoing intermittent basis. . . . There shall be no 

requirement that a child be absent from school a minimum number of days 

before the child qualifies for home or hospital instruction.  

 

10 ILCS 5/14-13.01(a) (Emphasis added.) Previously, to qualify for home or hospital instruction, a child 

“must” due to a medical condition be unable to attend school.  Public Act 97-0123 also added the 

definition of “ongoing intermittent basis”. For purposes of this Section, “ongoing intermittent basis” 

means:  

 

[T]he child’s medical condition is of such a nature or severity that it is 

anticipated that the child will be absent from school due to the medical 

condition for periods of at least 2 days at a time multiple times during the 

school year totaling at least 10 days or more of absences.  

 

Furthermore, it is important for school districts to note that pursuant to Public Act 97-0123, 

Section 14-13.01(a) now requires the school district to commence home or hospital instruction not 

later than 5 school days after receipt of the requisite written physician’s statement.2 In addition, the 

school district is not excused from providing special education services as provided for in the student’s 

IEP or federal Section 504 plan. Specifically, the Section now includes the following language: 

 

Special education and related services required by a the child’s IEP or services 

and accommodations required by the child’s federal Section 504 plan must 

be implemented as part of the child’s home or hospital instruction, unless the 

IEP team or federal Section 504 plan team determines that modifications are 

necessary during the home or hospital instruction due to the child’s condition.  
 
 

 

 

 

 

 

                                                 
1 Note: Personnel reimbursement for home or hospital instruction has remained unchanged by Public Act 97-0123. Personnel 

reimbursement continues to be “1/2 of the teacher’s salary but not more than $1,000 annually per child or $9,000 per teacher, 

whichever is less.” 105 ILCS 5/14-13.01(a).  
2 Note: A parent must submit to its  resident school district a written statement from “a physician licensed to practice medicine 

in all of its branches stating the existence of such medical condition, the impact on the child’s ability to participate in education, 

and the anticipated duration or nature of the child’s absence from school” 104 ILCS 5/14-13.01(a).  
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______________ ___, 2012 

 
To:  (School District Superintendent) 

 (Address) 

 (City), Illinois  (zip) 

 

 Re: (Patient Name, D.O.B.)  

 

Dear Superintendent _______________:  

 

 The purpose of this correspondence is to inform you that your above-named student is 

under my care.  My diagnosis for this student is ________________, and based on this 

diagnosis and current circumstances surrounding this student’s illness, pursuant to Public Act 

97-0123, the student’s medical condition is of such nature or severity that it is anticipated the 

child will be absent from school due to said medical condition for a period of 2 or more 

consecutive weeks or for periods of at least two days at a time, multiple times during the 

school year, totaling at least 10 days or more of absences.   

 

It is my sincere hope that your staff can implement home/hospital services within the 

statutorily-required time period of no later than five school days from receipt of this letter.  In 

addition, I am hopeful that my young patient will be able to continue receiving 504 

Accommodations or IEP services, whichever is applicable.  

 

     Sincerely, 

 

 

 

     _______________________________, M.D.  

 

 

 

 

 

 

 

 

HOME/HOSPITAL SERVICES FORM LETTER 
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MEDICAL CERTIFICATION 

For Home and Hospital Instruction 

 

It is hereby certified by the undersigned physician, pursuant to Section 14-13.01(a) of the Illinois School Code, that due to a 

medical condition, it is anticipated that the student identified below will be unable to attend school, and instead must be 

instructed at home or in the hospital for a period of two or more consecutive weeks or on an intermittent basis, as described 

herein.  

 

1. STUDENT INFORMATION 

 

Name: 

________________________________________________________________________________________________________ 

 

Gender (Circle One):      M      F Birth Date: _____________________  Age: ____________  Grade: __________ 

 

Home Address: ___________________________________________________________________________________________ 

 

School: _________________________________________________________________________________________________ 

 

School District: __________________________________________________________________________________________ 

 

2. STUDENT ELIGIBILITY  

 

Medical Condition/Diagnosis Affecting School Attendance: _______________________________________________________ 

 

________________________________________________________________________________________________________ 

 

Impact of Medical Condition/Diagnosis on Ability to Participate in Education: ________________________________________ 

 

________________________________________________________________________________________________________ 

 

________________________________________________________________________________________________________ 

 

Recommended Instruction (Circle One):    HOME       HOSPITAL   OTHER 

 

If ‘Other’, describe: _______________________________________________________________________________________ 

 

________________________________________________________________________________________________________ 

 

Anticipated Duration for Recommended Instruction or Nature of Anticipated Absence: __________________________________ 

 

________________________________________________________________________________________________________ 

 

3. PHYSICIAN INFORMATION 

 

Physician’s Name: ________________________________________________________________________________________ 

 

Office/Hospital Name & Address: ____________________________________________________________________________ 

 

Phone: __________________________________  Fax: __________________________________________ 

 

4. OTHER INFORMATION 

 

________________________________________________________________________________________________________ 

 

________________________________________________________________________________________________________ 

 

________________________________________________________________________________________________________ 

 

 

Physician Signature: ______________________________________   Date: __________________________ 

 

 

Note: The abovementioned School District is required to commence home or hospital instruction as recommended by the above-

signing physician no later than five school days from receipt of this Medical Certification.  
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ILLINOIS PREVENT SCHOOL 

VIOLENCE ACT   
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The general assembly has recently enacted an anti-bullying law which is fairly comprehensive.  The law 

defines “bullying” as:  

Any severe or pervasive physical or verbal act or conduct, including communications 

made in writing or electronically, directed toward a student or students that has or can 

be reasonably predicted to have the effect of one or more of the following: 

1. Placing the student or students in reasonable fear of harm to the 

students personal property; 

 

2. Causing a substantially detrimental effect on the students physical 

or mental health; 

 

3. Substantially interfering with the student’s academic performance; 

or 

 

4. Substantially interfering with the students ability to participate in/or 

benefit from the services, activities, or privileges provided by a 

school.   

 

 Bullying is also generally described as taking certain forms, including without limitation one or 

more of the following:  harassment, threats, intimidation, stalking, physical violence, sexual harassment, 

sexual violence, theft, public humiliation, destruction of property, or retaliation for asserting or alleging 

an act of bullying.  The statute goes on to say that this is not an exclusive list.   

 

Applicable to Private Schools 

 

 The general assembly has found that school district and non-public, non-sectarian elementary 

and secondary schools should educate students, parents, and school district or non-public, non-sectarian 

elementary or secondary school personnel about what behaviors constitute prohibited bullying.   

 

When Prohibited 

 

 All bullying is prohibited during any school sponsored education program or activity, while in 

school and on school property or school buses or other school vehicles, at designated school bus stops 

waiting for the school bus, or at school sponsored or school sanctioned events or activities or through 

the transmission of information from a school computer or computer network or other similar 

electronic school equipment.   

 

Basis of Harassment 

 

 Bullying on the basis of actual or perceived race, color, religion, sex, national origin, ancestry, 

age, marital status, physical or mental disability, military status, sexual orientation, gender related identity 

or expression, unfavorable discharge from military service, association with a person or group with one 

or more of the mentioned actual or perceived characteristics, or any other distinguishing characteristic, 

is prohibited in all school districts and non-public, non-sectarian elementary and secondary schools.   
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Written Policy Required 

 

 Each school district and non-public, non-sectarian elementary or secondary school must create 

and maintain a policy on bullying which must be filed with the State Board of Education.  Each school 

district and private school must communicate its policy on bullying to students and their parent or 

guardian on an annual basis and said policies have to be updated every two years and re-filed with the 

State Board of Education. 

 

The Task Force 

 

 The section at 105 ILCS 5-27-23.9 creates a school bullying prevention task force.1   

 

 The task force is charged with the job of exploring the causes and consequences of bullying in 

schools, identifying promising practices that reduce incident of bullying, highlighting training and technical 

assistance opportunities for schools to effectively address bullying, evaluating the effectiveness of 

schools’ current anti-bullying policies and other bullying prevention programs, and other related issues. 

 

 The state superintendent must appoint fifteen members to the task force within sixty days of 

the effective date of this Act or by approximately the end of August of this year.   

 

 The task force must submit a report to the governor and the general assembly on any 

recommendations for preventing and addressing bullying in schools in the state of Illinois, as well as a 

proposed timeline for meeting the task forces charges identified in the section.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
1 Brooke Whitted has been appointed by the State Superintendent as a member of the Task Force. 
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BULLYING AND SCHOOL 

LIABILITY CASE SUMMARIES 
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INTRODUCTION 

  

 Bullying and student-on-student harassment is a pervasive problem in the U.S. and has 

reached schoolchildren of all ages, genders, and races. According to an Associated Press report 

in Education Week, a study was conducted by the Josephson Institute of Ethics of 43,000 high 

school students, in which 43% of students reported being bullied in the past year and 50% 

reported bullying someone else.1  In that same article’s Editor’s Note, another survey 

conducted by the Olweus Bullying Prevention Program reported that 17% of boy and girl 

students report being bullied two to three times a month or more within a school semester.2 

Schools are in a unique position to protect the lives of these young victims. School officials have 

a “comprehensive authority…, consistent with fundamental constitutional safeguards, to 

prescribe and control conduct in the schools.”3  The Supreme Court has in the past recognized 

“that the nature of [the State’s] power [over public schoolchildren] is custodial and tutelary, 

permitting a degree of supervision and control that could not be exercised over free adults.”4 

Some student misconduct, regarded as bullying, which goes unaddressed may put schools in 

violation of federal anti-discrimination laws and may lead to school liability.  
 

CASE SUMMARIES 

 

PUBLIC SCHOOL LIABILITY 

 

Gebser v. Lago Vista Independent School District (1998)5  

 

The Supreme Court, in 1998, defined the standard of liability for cases involving sexual 

harassment of students by a school employee. This case involved the alleged sexual harassment 

of a student by a school teacher off-campus. The student brought suit against the school, and 

the Supreme Court determined that liability could only be imposed if the school official, 

someone who has at minimum the authority to address the discrimination, was “deliberately 

indifferent” to the harassment. While the Supreme Court concluded that a school could be 

liable for damages to a student due to such harassment by a teacher, in this case it found that 

the school was not liable.  

 

Davis v. Monroe County Board of Education (1999)6  

 

                                                 
1 Associated Press (AP). Education Week. “New study reports 50% of high school students admit to bullying in the 

past year.” (October 27, 2010).  
2 Id.  
3 Davis v. Monroe County Board of Education, 526 U.S. 629, 646 (1999) (citing Tinker v. Des Moines Independent 

Community School Dist., 393 U.S. 503, 507 (1969)).  
4 Veronia School District 47J v. Acton, 515 U.S. 646, 655 (1995). See also New Jersey v. T.L.O., 469 U.S. 325, 342, n. 9 

(1985) (“The maintenance of discipline in the schools requires not only that students be restrained from assaulting 

one another, abusing drugs and alcohol, and committing other crimes, but also that students conform themselves 

to the standards of conduct prescribed by school authorities.”).  

5 Gebser v. Lago Vista Independent School District, 524 U.S. 274, 118 S. Ct. 1989 (1998).  
6 Davis v. Monroe County Board of Education, 526 U.S. 629, 119 S. Ct. 1661 (1999).  
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The Supreme Court in Davis determined that private damages action could lie against a school 

board, as a recipient of federal funds, in instances of student-on-student harassment, when it 

acts with “deliberate indifference” to known acts of harassment in its programs or activities. 

However, this is only true for harassment that is so “severe, pervasive, and objectively offensive 

that it effectively bars the victim’s access to an educational opportunity or benefit.”  The Davis 

case defines standards by which it would be determined whether a school board will be held 

liable for private damages in instances of student-on-student harassment and not standards by 

which a school and its administrators should address bullying and harassment.  

 

Based on the Davis case, the following five-part harassment test was developed to determine if 

public school liability may exist, based on Title IX of the Education Amendments of 1972, which 

prohibits gender discrimination in federally funded educational programs:  

 

(1) The student is a member of statutorily protected class (gender, race, disability) 

(2) The peer harassment is based upon the protected class 

(3) The harassment is severe, pervasive and objectively offensive 
(4) A school official with authority to address the harassment has actual knowledge of it 

(5) The school is deliberately indifferent to the harassment 

 

Tinker v. Des Moines Independent School District (1969)7 

 

This case involved an action against a school district to obtain an injunction against the 

enforcement of a school regulation prohibiting students from wearing black armbands while on 

school facilities to exhibit their disapproval of Vietnam hostilities. The Supreme Court 

concluded that public schools have a compelling interest in regulating speech that interferes 

with or disrupts the work and discipline of the school, including discipline for student 

harassment and bullying. However, in this particular case, the Supreme court held that in the 

absence of demonstration of any facts that might reasonably have led school authorities to 

forecast substantial disruption of or material interference with school activities, or any showing 

that disturbances or disorders on school premises actually occurred, regulation prohibiting 

wearing the black armbands and issuing suspensions to those students who refused to remove 

them was an unconstitutional denial of the students’ right of expression and free speech.  

 

T.K. and S.K. v. New York City Department of Education (E.D.N.Y. April 2011)8 

 

The federal district court applied a broad standard of liability to the New York public schools in 

this case, finding that a disabled student had stated a valid claim that she had been denied a free 

appropriate public education under the federal Individuals with Disabilities Education Act, due to 

school officials’ failure to remedy peer-bullying and harassment based on her disability. Note 

that the court in this case incorporated the standard set out in the Office of Civil Rights “Dear 

Colleague Letter” from October 2010.9 Based on the letter, the Court concluded that schools 

should take prompt and appropriate action when responding to bullying that may interfere with 

a special education student’s ability to obtain an appropriate education.  

                                                 
7 Tinker v. Des Moines Independent School District, 393 U.S. 503 (1969).  
8 T.K. and S.K. v. New York City Department of Education, 779 F. Supp. 2d 289 (E.D.N.Y. 2011).  
9 See Handout, Pgs. __ - __.  
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DeGooyer v. Harkness (S. Dakota 1944)10 

 

This was the very first hazing case in a non-postsecondary setting. In this case the South Dakota 

Supreme Court affirmed a jury verdict that found the high school athletic coach liable for his 

active participation in the initiation rights of the school’s lettermen club that led to the wrongful 

death of a student. The particular initiation employed in this case was to administer an electric 

shock via a device, with the coach present and assisting. The court found that the coach was 

charged with the “highest degree of care that skill and vigilance could suggest,” and that he 

failed to observe the duty owed to the student being initiated, and thus was liable for the 

student’s wrongful death.  

 

Gendelman, et al. v. Glenbrook North High School, et al. (N.D. Ill. May 2003)11 

 

This case was on the international media and involved an annual “powder puff” high school 

hazing event, where five students ended up being hospitalized. The school district responded by 
giving 10-day suspensions to 32 students, and all faced potential expulsions. Most students 

suspended were seniors who were set to graduate in a few weeks. Two such seniors brought 

an action in the federal court to enjoin the school district from preventing their graduations. 

The Northern District of Illinois denied their request for the temporary restraining order. 

Parenthetically, the discipline was based on a little known school district prohibition against 

“secret societies” even though everyone in the school, for many years, knew of the event.  

 

Golden v. Milford Exempted Village School District (Ohio Ct. App. Oct. 2011)12 

 

This case involved an attack on a member of the freshman basketball team by several fellow 

team members, but particularly one student who had engaged in aggressive sexual behavior 

toward other team members throughout the season.  The student-aggressor targeted the 

freshman while other members of the team held the student down while waiting to board a bus 

to travel to basketball practice. No adults were supervising the students as they waited for the 

bus. When the word of the attack got out, the school district conducted an investigation. The 

student-victim and his parents filed suit against the student-aggressor and the school district and 

basketball coach. Claims against the school district and coach included civil hazing and negligent 

supervision. The court determined that the acts that occurred were not acts of “civil hazing” 

and could rather be considered “bullying”. Accordingly, the school district was not held liable 

under the civil hazing statutes of the state. With regard to the claim of negligent supervision, 

the Court found that while it was the basketball coach’s duty to supervise the team, there was 

no evidence that the coach acted in a manner that would be considered reckless, or willful and 

wanton that would lead to liability and overcome the qualified immunity provided to 

governmental employees.  

 

 

                                                 
10 DeGooyer v. Harkness et al., 13 N.W.2d 815 (S. Dakota 1944).  
11  Gendelman v. Glenbrook North High School, No. 03 C 3288, 2003 WL 21209880 (N.D. Ill. 2003).  
12  Golden v. Milford Exempted Village School District Board of Education, No. CA2010-11-092, 2011 WL 4916588 

(Ohio App. 12th Dist. Oct. 17, 2011).  
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PUBLIC SCHOOLS, THE FIRST AMENDMENT AND  BULLYING 

 

Kara Kowalski v. Berkeley County Schools, et al. (4th Cir. July 2011)13 

 

In a case involving cyber-bullying, a student sued the school district for limiting her First 

Amendment free speech rights by suspending her for creating a hate website against another 

student at school. The Fourth Circuit determined that the speech created actual or reasonably 

foreseeable “substantial disorder and disruption” at school; therefore, this was not the 

“speech” a school is required to tolerate and did not merit First Amendment protection.  

 

T.V., M.K. v. Smith-Green Community School Corporation, et al. (N.D. Ind. Aug. 

2011)14  

 

This was the first case to address in a comprehensive manner whether and to what extent the 

First Amendment’s Free Speech Clause would apply to “sexting”. Students brought an action 
against their school district and principal alleging that their First Amendment rights were 

violated when the school suspended them from extracurricular activities for posting 

provocative and suggestive photographs on a social media website. The court held that the 

students’ conduct was speech within the realm of the First Amendment. In addition, the court 

found the “off campus” conduct to be protected “expressive” conduct that did not substantially 

interfere with requirements of appropriate discipline in the operation of the school. Accordingly, the 

court found the punishment imposed to be a violation of the First Amendment. Additionally, 

the portion of the student handbook providing that, “If you act in a manner in school or out of 

school that brings discredit or dishonor upon yourself or your school, you may be removed 

from extra-curricular activities for all or part of the year,” was found to be impermissibly 

overbroad and vague under constitutional standards.    

 

J.S. v. Blue Mountain School District & Layshock v. Hermitage School District (3rd Cir. 

2011)15  

 

Both cases concern students engaging in off-campus behavior involving the posting and creation 

of fake profiles of each of the students’ principals on social networking sites. Parents of both 

high school students brought actions against the school district alleging that disciplining the 

students was a violation of their First Amendment rights. The Third Circuit ruled that the 

school district did not have authority to punish these students for their off-campus expressive 

conduct. In Layshock, the Court stated “the First Amendment prohibits the school from 

reaching beyond the schoolyard to impose what might otherwise be appropriate discipline.” 

 

D.J.M. v. Hannibal Public School District #60 (8th Cir. Aug. 2011)16  

                                                 
13  Kowalski v. Berkeley County Schools, 652 F.3d 565 (4th Cir. 2011).  
14 T.V. ex rel. B.V. v. Smith-Green Community School Corp., No. 1:09-CV-290-PPS, 2011 WL 3501698 (N.D. Ind. Aug. 

10, 2011).  
15  J.S. ex rel. Snyder v. Blue Mountain School District, 650 F.3d 915 (3rd Cir. 2011); Layshock v. Hermitage School District, 

650 F.3d 205 (3rd Cir. 2011).  
16  D.J.M. v. Hannibal Public School District #60, 647 F.3d 754 (8th Cir. 2011).  
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In this case, a high school student brought § 1983 civil rights action against his school district 

alleging that his suspension, which was based on alleged threats the student made to shoot 

other students, violated his First Amendment freedom of speech rights. The Eighth Circuit 

found that the student’s statements were not protected speech under either “true threat” or 

substantial disruption analysis. A “true threat” is a statement that a reasonable recipient would 

interpret as a serious expression of intent to harm or cause injury to another and is intended 

to be communicated to another by the speaker. Such a statement is not considered protected 

speech. The student communicated his statements to a friend via “instant messaging”, who then 

shared “something serious” with an adult, who informed the school principal and 

superintendent. Furthermore, the student’s conduct was that which might reasonably lead 

school authorities to forecast substantial disruption of or material interference with school 

activities, and thus is not protected by the First Amendment.  

   

PRIVATE SCHOOLS AND LIABILITY 

 
Illinois Bullying Prevention Law 

 

Section 27-23.7of the Illinois School Code, which concerns ‘Bullying prevention’ is applicable to 

private non-sectarian schools. Specifically, the relevant sections of the statute state as follows:  

 

Because of the negative outcomes associated with bullying in schools, 

the General Assembly finds that school districts and non-public, non-

sectarian elementary and secondary schools should educate students, 

parents, and school district or non-public, non-sectarian elementary or 

secondary school personnel about what behaviors constitute prohibited 

bullying.  

 

Bullying on the basis of actual or perceived race, color, religion, sex, 

national origin ancestry, age, marital status, physical or mental 

disability, military status, sexual orientation, gender-related identity or 

expression, unfavorable discharge form military service, association with 

a person or group with one or more of the aforementioned actual or 

perceived characteristics, or any other distinguishing characteristic is 

prohibited in all school districts and non-public non-sectarian 

elementary and secondary schools. . . . 

* * * * 

(d) Each school district and non-public, non-sectarian elementary or 

secondary school shall create and maintain a policy on bullying, 

which policy must be filed with the State Board of Education. 

Each school district and non-public, non-sectarian elementary or 

secondary school must communicate its policy on bullying to its students 

and their parent or guardian on an annual basis. The policy must be 

updated every 2 years and filed with the State Board of Education after 

being updated. . . . 
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* * * * 

(e) This Section shall not be interpreted to prevent a victim form 

seeking redress under any other available civil or criminal law. . . . 

 

105 ILCS 5/27-23.7(a), (d), (e) (Emphasis added.) 

 

Cotton v. Catholic Bishop of Chicago (1st Dist. Ill. June 17, 1976)17  

 

A student brought suit to recover for the injuries he sustained when he was assaulted by a 

fellow student in a gymnasium of his private school. The Appellate Court of Illinois held that 

the Illinois school code provision imposing a “willful and wanton” standard for injuries arising 

out of the school-pupil relationship applies to private as well as public schools. The complaint 

alleged a failure to supervise certain gymnasium activities and claimed ordinary negligence 

against the private school. Similar to lawsuits against public schools for mere negligence in 

student supervision or maintenance of discipline cases, private schools and their teachers have 

status of a parent or guardian to all students (in loco parentis) and the liability of a parent to a 
child does not attach absent willful and wanton misconduct. Thus, a private school may only be 

liable in a negligence suit if it acted willfully and wantonly (definition below).  

 

Note: In Haymes v. Catholic Bishop of Chicago (Ill. 1968), the Supreme Court of Illinois held 

unconstitutional a provision that limited recovery in tort actions against private schools 

to $10,000. 

 

Iwenofu v. St. Luke School (Ct. App. Ohio Feb. 16, 1999)18  

 

This case involves an eighth-grade student at parochial school who was disciplined for 

engaging in behavior involving inappropriate touching of female classmates. The school 

suspended the student for three days and required him to engage in counseling before he 

returned. Subsequently, the student and his parents sued the school principal, school, and 

diocese based on various claims related to the discipline of the student and the juvenile court 

proceedings brought against the student by the diocese, which was resolved in favor of the 

student. The parents argued that the school breached its contract with them because the 

school did not follow its handbook in handling the matter, that the students constitutional 

rights were violated because no due process was afforded in the discipline proceeding, and that 

the school committed various torts against the student. The Court found that the actions taken 

by the school were within their discretion. Further, the Court found that private schools are 

vested with broad discretion in the manner in which they discipline students. “Private schools 

have broad discretion in making rules and setting up procedures to enforce those rules.” 

Moreover, to uphold a claim that the private school breached its contract, parents would have 

to prove that the actions of the school violated the school handbook and that the handbook in 

fact created contractual rights between the parties. 

 

Query: Do you have an incorporation provision in your yearly contracts?   

                                                 
17  Cotton v. Catholic Bishop of Chicago, 39 Ill. App. 3d 1062, 351 N.E.2d 247 (1st Dist. 1976) . 
18 Iwenofu v. St. Luke School, 132 Ohio App. 3d 119, 724 N.E.2d 511 (Ct. App. Ohio 1999).  
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Doe v. Williston Northampton School (D. Mass. Feb. 28, 2011)19  

 

This case involved a student and her parents bringing an action against her private school and 

teacher for sexual harassment and sexual assault. The Court found that the private claim against 

the private school was actionable under Massachusetts statute making sexual harassment by any 

educational institution an “unfair educational practice.” 

 

Bloch v. Hillel Torah North Suburban Day School (1st Dist. Ill. Sept. 9, 1981)20 

 

This older case involves a student and his parents suing a private school for the student’s 

wrongful expulsion. The Appellate Court of Illinois found that Illinois law recognizes the 

availability of a remedy for monetary damages for a private school’s wrongful expulsion of a 

student in violation of its contract. The court reasoned that in the case where a contract is one 

that establishes a personal relationship, like one between a student and his/her school, and calls 

for “the rendition of personal services, the proper remedy for a breach is generally no specific 
performance but rather an action for money damages.” 

 

Merrill v. Catholic Bishop of Chicago (2nd Dist. Ill. Dec. 11, 1972)21 

 

This case involved an action against a nonprofit private school and its staff for injuries 

sustained by a student who was directed to cut a length of wire from a coil. The Appellate 

Court of Illinois held that the (public) School Code provision that schools stand, in all matters 

relating to discipline and conduct, in a relation of parents and guardians as to all activities 

connected with school programs applies to private schools. Accordingly, the Court relieved the 

private school of liability for alleged negligence.  

 

Immunity 

 

Private schools are not afforded all of the same immunities as public schools. The Tort 

Immunity Act, 745 ILCS 10/1-101 et seq. provides for the protection of “local public entit[ies]” 

(which includes public school districts and school boards) from liability arising from such claims. 

745 ILCS 10/1-101.1(a), 745 ILCS 10/1-206. However, the Tort Immunity Act does not protect 

private schools.  

 

Private schools may only enjoy immunity against school liability under Section 24-24 of the 

School Code. Section 24-24 confers on teachers in loco parentis status involving all matters 

relating to the supervision of students in school activities. 105 ILCS 5/24-24. The statute grants 

educators the immunity that parents enjoy with respect to suits by their children. Templar v. 

Decatur Public Sch. Dist. 61, 538 N.E.2d 195, 198 (4th Dist. 1989). As such, Section 24-24 

immunizes educators and certain other educational employees from acts involving ordinary 

negligence, but not from acts involving willful and wanton misconduct. Id. “Willful and wanton 

conduct” is that which is either intentional or committed with reckless disregard or indifference 

                                                 
19 Doe v. Williston Northampton School, 766 F. Supp. 2d 310 (D. Mass. 2011).  
20  Bloch v. Hillel Torah North Suburban Day School, 100 Ill. App. 3d 204, 426 N.E.2d 976 (1st Dist. 1981).  
21 Merrill v. Catholic Bishop of Chicago, 8 Ill. App. 3d 910, 290 N.E.2d 259 (2nd Dist. 1972). 
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for the consequences when the known safety of other persons is involved. To prove willful and 

wanton misconduct, one must show that the defendant has actual or constructive knowledge 

that the conduct posed a high probability of serious harm to others.  As long as the actions of 

private school personnel are not considered willful and wanton misconduct, the immunity will 

apply and the private school will likely be protected.  

 

Board of Directors of Private Schools 

 

Pursuant to the General Not For Profit Corporation Act of 1986, 805 ILC 105/101.01 et seq., a 

non-profit board of directors serving without compensation shall not be liable and “no 

cause of action may brought, for damages resulting from the exercise of judgment or discretion 

in connection with the duties or responsibilities of such director or officer unless the act or 

omission involved willful or wanton conduct.” 805 ILCS 105/108.70(a). However, nothing in 

Section 108.70 is intended to bar any cause of action against the non-for-profit corporation 

arising out of an act or omission of any director exempt from liability for negligence. See 805 

ILCS 105/108.70(e). 
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COMPLAINTS  
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FILING OCR COMPLAINTS 

 

Attached please find a document revised this month by the Office for Civil Rights.  It is a useful 

summary of the areas over which OCR has jurisdiction. 

 

If you desire to file a discrimination complaint with OCR in the Chicago Region, we suggest a certified 

letter to: 

 

The United States Department of Education 

Office for Civil Rights 

Midwestern Division, Chicago Office 

Suite 1475 

500 West Madison Street 

Chicago, IL 60661 

 

Once you send your letter, which should be sufficiently detailed for the OCR team to determine that an 
investigation would have merit, you will receive a letter so stating, and enclosing the attached 

memorandum. 

 

The advantages of filing an OCR complaint are: 

 

1. It does not require an expenditure of money; 

 

2. If OCR holds in your favor, they have essentially done your investigation for you, at no cost 

to you; 

 
3. There is always a chance the school district will mediate and the unpleasant experience of 

going to court will be avoided altogether; and  

 

4. If OCR concludes there is no justification for investigating, you may choose to proceed on 

your own, without prejudice. 
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OBSERVATION OF PROGRAMS 

BY PARENTS AND EXPERTS 
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Enclosed please find excerpts from the above captioned new law, effective August 25, 

2009.  You probably are already aware that public school districts must allow observation by 

parents and their retained experts or other qualified professionals.  There is an evolving 

procedure for submitting requests for observation in writing, then agreeing to an appropriate 

time for the observation.  These procedures, as they continue to be adopted by school 

districts, should not be so rigid or constrained that the observation is rendered meaningless.  

The school district should be reasonably flexible in allowing observations that, of course, are 

not disruptive and that do not interfere with the education of other students.  This law does 

not apply to private schools. 
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Whitted Takiff + Hansen, LLC 

3000 Dundee Road, Suite 303 

Northbrook, Illinois  60062 

Phone:  (847) 564-8662 
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PRIVATE SCHOOLS 

 

Retroactive Reimbursement Under IDEA 

 

I. The Burlington Case 

 

 A. Introduction 

 

   Prior to the Burlington case,1 it was very difficult for advocates to argue 

on behalf of parents that retroactive reimbursement was a remedy which might 

be available under IDEA.  Nevertheless, in 1985, the Burlington case was 

decided.  A few of the very unusual things about the Burlington case were that 

(1) it was a unanimous U.S. Supreme Court decision and (2) it was an opinion 

delivered by Justice Rehnquist.  As some of the readers of this article might be 

aware, unanimous Supreme Court opinions do not occur all that often, and Mr. 

Justice Rehnquist was not known for his sympathies toward protected groups.  
These two factors make the Burlington opinion all that much more powerful. 

 

 B. The Opinion 

 

   The Burlington opinion involved the parents' unilateral placement in a 

facility, in part during the pendency of proceedings under the IDEA.  At the end 

of the case, since the district noted that the parent had only prevailed partially, 

the school district sought to be paid back for that period of time during which it 

felt it had "won" part of this six year case.  The U.S. Supreme Court said that the 

"stay put" or "frozen placement" provision did not work two ways.  In other 

words, the IDEA provision is parent oriented.  Thus, it applies only where a 

parent, in an attempt to provide an appropriate educational setting for his or her 

child, effects a unilateral placement in an appropriate facility. 

 

   There was a caveat in the case.  Where an appropriate education is 

shown to have been made available by the district at the time the unilateral 

placement was made by the parent, the parent placement of the child in a non-

public location is at parents own expense.  This tracks precisely with the 

provision in the regulations at 34 C.F.R. 300.403(a) which stated at the time the 

case was decided: 

 

   If a child with a disability has FAPE2 available and the 

parents choose to place the child in a private school or 

facility, the public agency is not required by this part to 

                                                 
1      Burlington School Committee v. Department of Education of Massachusetts, 471 U.S. 359, 105 

S.Ct. 1996, 85 L.Ed.2d 385 (1985). 

2      Free Appropriate Public Education. 
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pay for the child's education at the private school or 

facility. 

 

II. The Carter Case 

 

 A. Introduction 

 

   Once the Burlington case was decided, legal luminaries in the field of 

parent advocacy were most pleased to advise their clients that this remedy was 

available, as long as the facility chosen by the parent “met the standards” of the 

state in which retroactive reimbursement is sought.  In Illinois, for example, the 

state statute provides for the state board to maintain an "approved" list of 

placements which have met certain state standards.3  In Indiana, there is no such 

list and if the proper approvals are obtained in a particular case, any reasonably 

appropriate facility may be used.  States do vary, but advocates did make 

attempts to steer their clients to "state approved" facilities.  
 

 B. The Case Facts 

 

   In 1993, Justice Sandra Day O'Connor delivered the Carter opinion.4  In 

this case, the pupil in question, Shannon Carter, was classified as learning 

disabled in ninth grade in 1985 and the school's recommendation was regular 

education with three resource periods per week.  The goal was to get Shannon 

to progress four months during the entire school year.  The parents requested a 

hearing, and on both administrative levels, the independent hearing officers held 

(against the parents) that the IEP was adequate.  Meanwhile, the parents had 

placed Shannon privately in a school for disabled LD students, but this school 

was not "approved" by the state and in fact did not even write Individual 

Education Plans.  Shannon graduated from the school in 1988.   

   In 1986, two years before Shannon's graduation, the parents filed suit to 

challenge the adverse administrative decisions.  After a bench trial, the parents 

won.  The court, in the process, appointed an independent expert to evaluate 

Shannon's progress and gave great weight to the findings.  It was found that she 

had made "substantial progress" even though the school did not follow all of the 

state standards.  For example, her reading levels rose three grades per year as 

opposed to the goals designated in the IEP. 

 

   The appellate court affirmed that the private school was "appropriate," 

and that the parents were entitled to retroactive reimbursement.  It should be 

noted in this case that the violations generally were not procedural but 

substantive in nature.  A challenge to the substantive basis for the IEP becomes a 

                                                 
3      Cite 105 I.L.C.S. 5/14-7.02 (1994). 

4      Florence County School District Four v. Carter, ___ U.S. ___, 114 S.Ct. 361, 126 L.Ed.2d 284 

(1993). 
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battle of experts and it is best to use the most highly qualified and reputable 

experts that a parent can afford.  An affiliation with a major center of learning 

also helps. 

 

 C. Court’s Holdings 

 

   The Supreme Court, after reviewing the appellate court and trial records, 

delivered the following holdings:  (1) that the IEP was inappropriate; (2) that the 

private school's program was reasonably calculated to enable the child to receive 

educational benefits under the Rowley5 test; and (3) that retroactive reimburse-

ment to parents when an IEP is found to be inappropriate does not require 

placement in a state approved program. 

 

   In somewhat acid tone, Justice Sandra Day O'Connor asked why courts 

should leave the job of "approval" in the hands of the very agency that violated 

the plaintiff's rights in the first place. 
 

   This decision was unanimous, as was Burlington, which was heavily 

quoted in the Carter decision.  The case further held that Burlington grants 

parents a right of "unilateral withdrawal" and placement of their child in a non-

approved private facility when a district's IEP is inappropriate.  The Court 

explained that "approval" requirements do not make sense in the context of a 

parental placement.  Note also here that the private school was in fairly severe 

non-compliance with any state standards.  Two faculty members were not state 

certified, they didn't write IEPs, and the State of South Carolina kept no list of 

approved private schools but "approved" them on a case by case basis.  

However, it was pointed out by Justice O'Connor that public school officials had 

previously placed three children at the school. 

 

   The final holding of the Court is instructive.  As support for the 

proposition that parents need not seek state cooperation in the form of state 

approval of the parents' placement, she noted that "such cooperation is unlikely 

in cases where the school officials disagree with the need for private placement."  

Id., 114 S.Ct. at 366. 

 

III. Public Law 105-17: The 1997 Revisions to IDEA 

 Limit Carter/Burlington Recovery to Some Degree 

 

 A. New IDEA Section 

 

   The new Section 1412(a)(10(C)(iii) mandates that to preserve the 

parental right to seek retroactive reimbursement under the Burlington and Carter 

                                                 
5      Board of Education v. Rowley, 458 U.S. 176, 206-07, 102 S.Ct. 3034, 3051, 73 L.Ed.2d 690 

(1982). 
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cases, it is necessary that the district be notified at the “most recent IEP 

meeting” or letter must be submitted to the district, at least ten business days in 

advance of actually placing the child, of parental intent to place.  This means 

there must be some evidence that the district has actually received the 

correspondence, and further, the parent theoretically cannot place prior to ten 

business days having elapsed from date of receipt.  The term “business day” 

includes any regular business day even though that might fall on a school holiday. 

 

 B. Effects of Amendment 

 

   The Burlington and Carter cases have thus been limited by IDEA 

reauthorization.  There are certain specific limitations to retroactive 

reimbursement if parents do not properly comply with their notification duties.  

For convenience, a sample notification form is attached, “Appendix I.” 

 

IV. Preauthorization - “Proportionate Share” 
 

 A. Decisional Precursor to Reauthorization 

 

  Fowler v. Unified School District 259, 107 F.3rd 797 (10th Cir. 1997) 

 

 B. Facts and Holdings of the Courts 

 

   Parents withdrew their hearing impaired son from a district school and 

enrolled him in a private school, requesting an ASL interpreter onsite full time 

for purposes of “increased academic challenge.”  The school district declined and 

the parents requested a hearing.  The hearing officer held for the parents, with 

the state level hearing officer reversing against them.  The parents then appealed 

to the federal district court which held for the parents and this case involved the 

district’s federal appeal of that adverse trial court ruling.   

 

   The court held there was an obligation for “equitable” participation in 

FAPE for “voluntarily enrolled” pupils, as there is a difference between children 

placed in private schools through an IEP and those placed “unilaterally” at 

parental discretion (as in this case). 

 

   The court examined K.R. v. Anderson Community School Corp., 81 F.3d 

673 (7th Cir. 1996) and Goodall v. Stafford County School Board, 930 F.2d 363 

(4th Cir. 1991).  Both of these cases held that if FAPE is made available by the 

district and the parents choose, at their discretion, to enroll the child at a private 

facility, there is no obligation on the part of the district to give services onsite.  

The court also looked at Cefalu (103 F.3d 393, 5th Cir. 1997) and Russman (85 

F.3d 1050, 2nd Cir. 1996) and Cefalu’s test as follows: “Is onsite provision of 

services necessary in order for them to be meaningful?”  If the answer is yes, 

according to Cefalu, the student is entitled to some, but not more, benefit than 

he or she would receive if attendance was at the public school.   
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 C. Discussion 

 

   Most significant about this case is the pre-IDEA reauthorization 

“proportionate share” language.  Here, the court stated that district must 

calculate the average amount spent per pupil (it is unknown whether this is per 

handicapped pupil or all pupils) in the public school for the service in question, 

and make an “equivalent” amount of funding available for any student enrolled in 

a private school.  Later, of course, the U.S. Supreme Court vacated the rulings in 

Anderson, Russman, and Fowler and ordered the appellate courts to reexamine 

their holdings in light of the reauthorization of IDEA.   

 

V. IDEA Reauthorization - Private Schools (20 U.S.C. §1412(a)(10) et. seq.) 

 

A. Enrollment by Parents - §1412(a)(10)(A)(i) (“voluntarily” enrolled children) 

 
   Districts must provide a “proportionate share” of services, in accord 

with the following: 

 

  1. Amounts expended for provision of services by a local education agency 

shall be equal to a “proportionate amount of federal funds made available 

under this part.”   

 

  2. Such services may be provided to children with disabilities on the 

premises of private, including parochial, schools to the extent “consistent 

with law.”   

 

 B. Children Placed in, or Referred to, Private Schools by Public Agencies -- 

§1412(a)(10)(B)(i) 

 

  (i) In general - schools must provide FAPE in private facilities if that was the 

purpose of making the referral in the first place. 

 

  (ii) Standards: 

   ► facility and services must meet the LEA standards 
 

   ► children have the same rights as if directly served by the local 

education agency. 

 

 C. Payment for Education of Children Enrolled in Private Schools Without Consent 

of or Referral by the Public Agency -- §1412(a)(10)(C) 

 
  1. (i) In general - there is no requirement for the LEA to pay if it was making 

FAPE available and the parents elect to enroll the child in a private facility 

anyway.  This is no change from Rowley, Burlington, and Carter. 
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  2. (ii) A district may be liable for retroactive reimbursement if it is found by 

a court or hearing officer not to have offered FAPE in a timely manner 

prior to parental enrollment in a private facility.   

 

   ► This section seems to be limited to children who have previously 
received special education and related services through a public 

agency. 

 

  3. (iii) Limitation on reimbursement - reimbursement may be reduced or 

denied (i) if 

 

   ► (aa) at the most recent IEP meeting the parents did not inform the 
LEA that they were rejecting its placement, and including a 

statement of their concerns, as well as their intent to enroll their child in 

a private school at public expense; or 

 

   ► (bb) parents fail to notify the LEA in writing ten business days in 

advance of placement of their concerns, prior to their child’s 

removal from the public schools.  (It should be noted here that 

“business day” includes any school holidays falling on a business 

day.)  See “Appendix I.” 

 

 

D. Exceptions to Limitations - §1412(a)(10)(C)(iv) 

 
  The above section, imposing certain duties on parents, does not apply if: 

 

  ► Parent is illiterate and cannot write in English; 

 

  ► Compliance with the clause would likely result in physical or serious 
emotional harm to the child; 

 

  ► The school prevented the parent from providing the required notice; 

 

  ► The parents have not received a written notice of their own obligation 
to provide notice under this section. 

 

  Further limitations or denials pursuant to §1412(a)(10)(C)(iii)(II) can occur, 

 

  ► If, prior to parent removal from the public school, the LEA informs the 
parents of its intent to evaluate the child and the parents refuse to make 

the child available for such evaluation, or 

 

  ► (iii) upon a judicial finding of “unreasonableness” with respect to the 
parents. 
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APPENDIX I 

 

UNILATERAL PLACEMENT FORM LETTER 

(To be Sent to School Superintendent at Least 10 

Business Days in Advance of Placement) 

 

      Date: __________________ 

 

 

 Re: (Name and Age of Student): 

  Written Notice of Intent to Place Disabled Child in Nonpublic Facility and 

Seek Reimbursement from School District Pursuant to Public Law 105-17 

at 20 U.S.C. 1412(a)(10)(C)(iii)(I)(bb)  

 

Dear Superintendent: 

 
 Please treat this correspondence as your formal written notification pursuant to the 

above captioned section of Public Law 105-17.  We intend to place our above named child at 

the __________________ School [address, phone] on ___________, 19____.  We will 

seek reimbursement of costs for that nonpublic facility from your district. 

 

 As you are aware, Section 1412(a)(10)(C) states as follows: 

 

(C) PAYMENT FOR EDUCATION OF CHILDREN ENROLLED IN PRIVATE SCHOOL 

WITHOUT CONSENT OF OR REFERRAL BY THE PUBLIC AGENCY.  (...) 

 

(iii) LIMITATION ON REIMBURSEMENT.  The cost of reimbursement 

described in clause (ii) may be reduced or denied -- (I) if -- 

 

(aa) At the most recent IEP meeting that the parents 

attended prior to removal of the child from the public 

school, the parents did not inform the IEP team that 

they were rejecting the placement proposed by the 

public agency to provide a free appropriate public 

education to their child, including stating their concerns 

and their intent to enroll their child in a private school 

at public expense; or 

 

(bb) Ten business days (including any holidays that 

occur on a business day) prior to the removal of the 

child from the public school, the parents did not give 

written notice to the public agency of the information 

described in division (aa); ... 

 

 Please treat this correspondence as your formal 1412(a)(10) notice as required by that 

section.   
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      Sincerely, 

 

 

      __________________________________ 

      Parent(s) 
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THE FINAL WORD ON SCHOOL  

HEALTH SERVICES:   

 

THE U.S. SUPREME COURT 

DECISION IN 

 

CEDAR RAPIDS CSD V. GARRET F. 
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I. Facts and Case History 

 

 When he was four years old, Garret’s spinal column was severed in a motorcycle 

accident.  There was no adverse effect on his mental capacities.  He is ventilator dependent and 

needs someone nearby at all times.  In 1993, mother requested the school district to be 

financially liable for one-to-one school nursing services while Garret was at school.  The school 

district denied this and thought at that time they were not responsible for services they felt 

were “medical.”  Garret was the only ventilator dependent pupil in this district of 17,500 

students.  Mother requested a hearing and during the proceedings, the school district admitted 

the services were capable of being provided by a non-physician.  The administrative hearing officer 

held that the school district had to provide the services, for this reason, according to the Tatro 

case.  The school district then appealed the hearing officer’s administrative decision in federal 

court, and the court upheld the hearing officer’s ruling, granting the parent’s motion for 

summary judgment.  The Court of Appeals affirmed, using the Tatro “bright line” test, since it 
was undisputed that Garret could not attend school if the services were not provided. 

 

II. The Supreme Court Opinion 

 

 A. District’s Position 

 

 In its petition, the school district asked the Supreme Court to overrule the appellate 

court in favor of a ”multi factored” test, not a “bright line” test.  The Supreme Court held in 

favor of the Appellate Court because, they said, the text of the related services definition is 

very clear, and here, the district did not challenge the idea that Garret needed the services 

requested.  The court further commented in a footnote that they see no reason to either 

revise Tatro or rewrite the U.S. Department of Education’s regulations, which favor the test 

used by the Appellate Court.  The court therefore held that the in school services, while more 

extensive and expensive, must be provided, and further that Garret’s needs were no more 

“medical” then those needed by Amber Tatro in her case.  [1999 WL 104410*4.] 

 

  1. “Continuous” and “Complex” (Translation: Expensive) 

 

 The school district used an argument that the services were required in a complex form 

and they were necessarily “continuous.”  Yet the court said unequivocally that “the district’s 

multi factor test is not supported by any recognized source of legal authority.”  Just because 

“continuous” services may be more costly and require more personnel does not make them 

any more “medical” under Tatro.  [Footnote 8 at 1999 WL104410*5.] 

 

  2. Limitations of “Existing” Staff 

 

  The court further stated that the “district cannot limit educational access simply by 

pointing to the limitations of existing staff.  The district must hire specially trained personnel as 

required by law.”  As to this problem of existing school staff being unable to meet all of their 

responsibilities and provide for Garret too, the concept was dismissed out of hand.  As in 
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Honig, the U.S. Supreme Court declined to read into the law a definition that was not present.  

The court was remarkably consistent here.  Note also footnote 9 (at 1999 WL104410*5) which 

mentions that Garret had a teaching assistant who also was a qualified LPN.  In Iowa, the State 

Board of Nursing has held that RN’s can delegate responsibilities to LPNs. 

 

 The court further held that school districts cannot use cost itself in the definition of 

related of related services.  This would be “judicial law making without any guidance from 

Congress.”  Citing Rowley, as courts always do, the court further required that districts must 

“open the door” of opportunity to all qualified children.  There is no “onerousness” exception.   

 

III. Summary 

 

 The analysis in this case is just as simple as that found in the Tatro case: is meaningful 

access to the public schools assured?  This is not about the “level of education that a school 

must finance once access is attained.”  To be specific, the services at issue were as follows: 

 
1. Ventilator checks; 

 

 2. Ambubag (manual breathing assistance) when ventilator is being 

maintained and as needed; 

 

 3. Urinary bladder catheterization; 

 

 4. Suctioning of tracheotomy tube as needed; 

 

 5. Getting Garret into a reclining position five minutes during every 

hour; and 

 

 6. Assistance from someone who is familiar with emergency 

procedures, in other words, at least an LPN. 

 

 The court held that regardless of how expensive or complex (the dissent points out that 

the services will cost the school district $18,000 per year), the services must be provided if 

Garret is to remain in school.  It was held that the district is required to provide these services 

and further, that the Neely and Detsel cases (appellate cases favoring the approach of the 

district) have now been abrogated. 

 

IV. Conclusion 

 

 The U.S. Supreme Court has now adopted the Tatro “bright line” test: if a related 

service is required to enable a qualified disabled pupil to remain in school, it must be provided 

as long as it is not a purely “medical” service.  And “medical” is provider controlled, that is, if 

the service can only be provided by a licensed physician, it is an exempt “medical” service 

unless it is needed for diagnostic or evaluative purposes.  If, however, the service is capable of 

being delivered by a non-physician, it must be provided by school districts regardless of any 

financial or staffing burdens the act of providing the services might impose.  The Supreme 
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Court has again - and quite predictably in light of the Honig case on expulsion - read the Act 

for its plain, simple meaning and has again declined to “read in” exceptions that are not present. 
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SUSPENSION, EXPULSION AND 

DISCIPLINE UNDER THE IDEA 
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INTRODUCTION 

 

 A New York City study found that while disabled children constitute thirteen percent of 

the student body, this minority percentage is responsible for 50.3 percent of violent incidents 

directed against staff.  Almost all of these attacks emanate from the categories of autism and 

seriously emotionally disturbed children.  Apparently with considerations such as these in mind, 

Congress in 1997 amended the Individuals with Disabilities Education Act (“IDEA”) so as to 

encourage state boards of education to set aside dollars for the purpose of providing direct 

services to children, including alternative programming for children who have been expelled 

from school.1  It is ironic to observe that state education agencies now have, under §1411(f)(3) 

of the amendments, the authority to take money away from school districts that are currently 

doing a good job of providing a free appropriate public education (“FAPE”) to students and to 

reallocate it to those districts who are not.  In the 2004 reauthorization of the IDEA, Congress 

once again amended significant portions of the statute as it relates to disciplining students with 

disabilities.  The recent amendments provided districts more flexibility to discipline students 

with disabilities.  What follows is an attempt to make sense of a number of quite complicated 

provisions, some of which have been added for the first time to IDEA.  A serious attempt has 

been made to write clearly and simply and to reduce the need for the repeated cross-

referencing that is endemic to the amendments.  It is hoped that parents and educators alike 

will find this initial review helpful. 

 

I. Suspensions 

 In Illinois, suspensions are defined as “a period not to exceed 10 school days.”2  The 

IDEA protects students with disabilities from excessive suspensions by defining the removal 

from the students “then-current educational placement” for more than 10 school days as a 

“change of placement”.3    In general, districts cannot unilaterally change a student’s placement 
without consent from the parents.  Therefore, suspensions 10 school days or less are not 

considered a “change of placement” and do not require the parents’ consent.  During the 10-

days of suspension, the federal implementing regulations suggest that IEP services do not need 

to be provided, although the statute itself does not provide for any interruption of educational 

services.4 

 It is clear that districts cannot suspend students with disabilities for longer than 10 days 

in a row without resorting to the additional procedures required when districts seek an 

expulsion or change of placement (which will be discussed in more detail below in Section II).  

However, there is currently great debate as to what extent a district can suspend a student 

with disabilities more than 10 non-consecutive days within a school year before the suspensions 

constitute a change of placement, and therefore, subject to these additional procedures.   

                                                 
1 20 U.S.C. §1411(e)(2)(c)(ix). 
2  105 ILCS 5/10-22.6(b). 
3  20 U.S.C §1415(j) and (k)(1)(B). 
4  Compare, 34 CFR 300.530 with 20 USC §1415(k). 
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 When looking at more than 10 non-consecutive days of suspensions, the general rule is 

that a change of placement occurs when “the child has been subjected to a series of removals 

that constitute a [pattern of removals].” 5 To determine whether a “pattern” exists, the school 

district will on a case-by-case basis look to factors such as (1) whether the child’s behavior is 

substantially similar to previous incidents, (2) the total amount of time the child has been 

removed, (3) the length of each removal, and (4) the proximity of the removals to one 

another.6  The district’s decision is subject to review through due process and judicial 

proceedings.  If the parent files for due process, there is a statutory injunction, referred to as 

the “stay put provision” enjoining the school district from changing the “current” educational 

placement during the pendency of all proceedings under the IDEA.7   

  

  

 

 

 

 

 

Finally, in addressing cases of suspensions for less than 10 days, it should be noted that students 

with disabilities retain the same procedural rights as their non-disabled peers to contest a 

school suspension using the regular education procedures.  While a suspension may not be 

considered a change in placement, school district still must report the suspension immediately 

to the parents of guardian of the student along with a full statement of the reasons for the 

suspension and notice of the right to review that decision.8  If the parents or guardian request a 

review, either the school board or hearing officer would review the actions of the school 

administrators.  The student would have the ability to be heard and present evidence contesting 

the allegations.  The board would then take action “as it finds appropriate.”  While decisions 

regarding suspensions may be reviewed judicially, Courts are reluctant to overturn a district’s 

discretion in disciplinary matters where the deprivation of schooling is 10 days or less.   

 

II. Expulsions 

                                                 
5  34 C.F.R. §300.536. 
6  Id. 
7  20 U.S.C §1415(j). 
8  105 ILCS 5/10-22.6. 

PRACTICAL APPLICATION OF THE LAW: Districts should take a conservative 

approach toward suspending students for more than 10 school days in any given 

school year.  Parents and districts should carefully monitor students who are 
repeatedly suspended and proactively request a meeting to discuss the student’s 

current educational program.  Alternative behavioral intervention plans and/or more 

supportive placements should be considered in lieu of multiple suspensions from 

school.  Only in situations where the student has engaged in dangerous behaviors 

harmful to the child or educational environment should a district go beyond 10 

suspension days in a school year.  
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 The general rule as set forth by the United States Supreme Court and the IDEA, is that 

no disabled student may be expelled for behavior that is a manifestation of his or her disability.9   

There are significant changes in the 2004 amendments to the IDEA concerning the standards 

for determining when behavior is a manifestation of a student’s disability.  In order for a school 

district to expel a student with disabilities, the relevant members of the student’s IEP must 

meet in what is typically called a manifestation determination review (“MDR”) meeting.  An 

MDR meeting must be convened within 10 school days of any decision to expel or change the 

placement of the student.   

  

 

 

 

 

 

 At the MDR meeting all relevant information10 shall be considered in order to address 

two questions: (1) Is the conduct in question caused by, or had a substantial relationship to, the 

student’s disability; and (2) Is the conduct in question the result of the school district’s failure to 

implement the IEP.  If either answer is “yes” then the behavior is a manifestation and the school 

may not expel the student or change his or her educational placement.  In addition, a “yes” to 

either question creates in the school district an additional responsibility of conducting a 

functional behavioral assessment and implementing a behavioral intervention plan based on that 

assessment, or if a behavioral plan already exists, the affirmative duty to review and modify the 

plan as necessary.  Finally, unless the behavior falls into one of the special circumstances 

described below in Section III, the student must be returned back to the educational placement 

from where he or she was removed unless the district and parents agree to a change in 

placement as part of the behavioral plan. 

 If the district at the MDR determines that the behavior was unrelated to the student’s 

disability and the IEP was properly implemented then the student is subject to a change of 

placement and any other disciplinary measures that could be imposed on a non-disabled 

student, including expulsion through the regular education expulsion process.  Under the IDEA, 

the school district must still provide special education services to an expelled student with 

disabilities, so as to enable the child to continue to progress in the general education 

curriculum and progress towards meeting his or her IEP goals.   These services would be 

provided to the expelled student in an alternative educational setting.   

                                                 
9
  20 U.S.C §1415(k)(3) and Honig v. Doe, 108 S.Ct. 592 (1988). 

10 Relevant information can include, among other items, any evaluative and diagnostic results (including all 

information supplied by the parents), an observation of the child, and a review of the child’s IEP and current 

placement. 

PRACTICAL APPLICATION OF THE LAW: Since there are strict 10 day timeframes to 

implement the manifestation review meeting, district typically suspend students with 

disabilities for 10 days in order to have time to assemble to relevant staff and review 

the student’s situation.  Parents, on the other hand, often use this time to contact legal 

counsel as well as the student’s private clinical providers so that the student’s entire 

clinical “picture” will be provided at the meeting as well as other mitigating or relevant 

information. 
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 The decision of the MDR team with respect to placement or the manifestation 

determination is subject to appeal through a due process hearing. As previously indicated, the 

filing of the due process request triggers the “stay put provision” of the IDEA, which enjoins 

the district from removing the student from his or her then-current educational placement 

during the pendency of any all proceedings under the IDEA.  The U.S. Supreme Court stated 

unequivocally in Honig v. Doe that unless the parents and school district agree, the student 

remains in the then-current educational placement.  Referring to the intent of Congress the 

Court stated, 

  

   We think it clear, ... that Congress very much meant to strip schools of the unilateral 

authority they had traditionally employed to exclude disabled students, 

particularly emotionally disturbed students, from school.  In so doing, Congress did 

not leave school administrators powerless to deal with dangerous students; it did, however, deny 

school officials their former right to "self-help," and directed that in the future the removal of 

disabled students could be accomplished only with the permission of the parents or, as a last 

resort, the courts.11 (Emphasis Added) 

The Court also remarked that the absence of an "emergency" exception to the stay-put 

provision for "dangerous" students was "conspicuous."  

 Therefore, the filing of a due process request enjoins the district from removing (i.e. 

expelling) the student until the issues are resolved through the administrative hearing.  The 

Court’s interpretation is consistent with the reasons for initial passage of the EHA, which 

included the fact that school systems across the country had excluded one out of every eight 

disabled children from classes.  The Supreme Court stated that participating states must 

educate all disabled children, regardless of the severity of their disabilities.   

 

III. Special Circumstances 

 Prior to the 1997 and 2004 amendments, school districts seeking to override the “stay 

put” provision had to affirmatively go into Court and seek a restraining order or injunction 

based on the severity or dangerousness of the student’s misconduct.  The legislature finally 

added an “emergency” exception (previously noted by the Honig Court to be absent) to stay-

put in the 1997 and 2004 amendments.  There now exist several circumstances where upon the 

commission of certain offenses, the school district can unilaterally place a student with 

disabilities in an interim alternative educational setting regardless of whether the behavior was a 

manifestation of the student’s disability.  If a student with disabilities while at school, on school 

premises, or at a school function (1) carries or possesses a weapon, (2) knowingly possesses or 

uses illegal drugs or sells or solicits the sale of a controlled substance, or (3) inflicts “serious 
bodily injury” upon another person, that student can be removed to an alternative educational 

setting for up to 45 school days without regards to whether the behavior is determined to be a 

manifestation of the student’s disability. 

 

                                                 
11  Honig at 604. 
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 It is important to note that districts can place students who have committed any of the 

three acts unilaterally.  However, the interim alternative placement must be determined by the 

IEP Team, not an individual school administrator.  The placement must be selected so as to 

enable the child to continue to progress in the general curriculum, although in another setting, to 

continue to receive all IEP services that will enable the child to meet his IEP goals, and finally shall 

include services and modifications designed to address the behavior so it will not reoccur.12 Even 

if the district elects to place a student in a 45-day placement, they are still obligated to follow 

the procedural timeframes regarding holding a MDR meeting. 

 The decision to place a child in an interim alternative placement may be appealed 

through a due process request.  Furthermore, under the new amendments, school districts can 

file their own due process to request an order from a hearing officer ordering an alternative 

placement for 45 school days if the student does not fit into one of the three special 

circumstances, but the district believes that maintaining the current placement is substantially 

likely to result in injury to the child or to others.  

 

IV. Due Process for Disciplinary Decisions 

  A special education due process hearing may be requested by the parent of a child with 

a disability who disagrees with any decision regarding the manifestation determination or 

placement resulting from an MDR or unilateral alternative 45-day placement.  As noted above, 

the district can also request a hearing to place a student in an alternative 45-day placement if 

the district believes that maintaining the current placement is substantially likely to result in 

injury to the child or others.   

 If the school district has placed the student in a 45-day interim alternative setting, then 

the student will remain in that placement pending the decision of the hearing officer or the 

expiration of the time period, whichever occurs first.  Therefore, all challenges to 45-day 

placements are expedited, meaning that they must occur within 20 school days of being 

requested with a decision issued within 10 school days.  At expedited hearing, the hearing 

officer will determine one of the following questions: (1) whether the child shall be placed in 

the proposed alternative educational setting; or (2) whether the district has demonstrated that 

the child’s behavior was not a manifestation of the child’s disability.13   

                                                 
12 20 U.S.C. §1415(k)(1) and (2). 
13 23 Ill Admin. Code 226.655 

PRACTICAL APPLICATION OF THE LAW: A “weapon” is defined as, “A 

weapon, device, instrument material, or substance, animate or inanimate, that is 

used for or is readily capable of, causing death or serious bodily injury, except 

that such term does not include a pocket knife with a blade less than 2 ½ inches 

in length.” 20 U.S.C. §812(c) 
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 Consequently, there can be circumstances where two separate due process hearings are 

required to resolve all issues.  Take for example the situation where a student brings drugs to 

his traditional high school where he attends.  The District convenes an MDR and finds that the 

behavior is related, but determines that after looking at other disciplinary incidents over the 

course of the year, that the current placement is not meeting the student’s needs and therefore 

also recommends a therapeutic day placement.  In addition, the district exercises its right to 

unilaterally place the student at a 45-day placement pending his more permanent placement. 

 In the above case, the parent has the right to challenge the 45-day placement through an 

expedited hearing.  In addition, the parent can bring a non-expedited hearing to challenge the 

change in placement.  So where is the stay-put placement during these appeals?  For 45-school 

days the student would remain at the 45-day placement until the expedited hearing is resolved 

in the student’s favor or the 45-school days expire.  At the conclusion of the 45-day placement 

the stay-put would convert back to the traditional high school until the completion of the non-

expedited hearing.  Of course, if the facts warrant, the district could bring an additional 

expedited due process hearing alleging that the current placement is dangerous to the student 

or others.  If the hearing officer agrees that the student was a danger to themselves or others, 

the district could place the student in subsequent additional 45-day alternative placements while 

the non-expedited hearing was pending. 

 If the nature of the student’s behavior does not fall under one of the special 

circumstances, then the filing of a due process triggers the stay-put provision and the student 

may not be removed from the last agreed upon IEP placement.  While a great deal of detail has 

been provided regarding the amendment’s complex special circumstances, the IDEA remains 

essentially intact in that there is still a presumptive injunction enjoining school districts from 

changing the “current” educational placement during the pendency of all proceedings under the 

Act that do not fall under the narrow special circumstances exceptions.   

 This is underscored by a recent Massachusetts administrative due process hearing 

overturning the district’s decision to place a student with Asperger syndrome, ADHD and 

multiple LDs in a 45-day interim alternative setting for pulling the principal’s tie when he 

learned he would not be permitted to leave school early.  The hearing officer in that case noted 

that the student did not cause serious bodily injury and refused to find that the tie was a 

“weapon,” as it was not capable of causing death or serious injury.  Furthermore, the hearing 

officer noted that the student did not “possess” or “carry” the necktie.  Since there were no 

special circumstances present, the district was not permitted to change the student’s placement 

PRACTICAL APPLICATION OF THE LAW: 

 

Events        Appeal By  Status of Hearing 

MDR (Not related)      Parents  Expedited 

Unilateral 45-Day Placement (Special Circumstance)  Parents  Expedited 
Unilateral 45-Day Placement (No Special Circumstance)  District  Expedited 

MDR (Related, Change of Placement other than 45-day)  Parents  Non-expedited 

MDR (Related, No Change of Placement, Change of Services) Parents  Non-expedited 
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unilaterally. Scituate Public Schools, 47 IDELR 113 (Massachusetts State Educational Agency, 

January 29, 2007) 

 

V. What is the Current Placement During Appeals? 

 In summary, when a parent requests a hearing to challenge a disciplinary action taken by 

a school district for weapons/drugs/risk of injury behavior, and this challenge involves a dispute 

as to the alternative educational setting chosen or the manifestation determination decision 

made, the child must remain in the alternative education setting until the expiration of the time 

period in the applicable paragraph, i.e., not more than 45 days.14 

 If a child is placed in an interim 45-day alternative placement for weapons/drugs/risk of 

injury behavior and school personnel propose to change the placement after the expiration of 

the 45 day time period, during the pendency of any challenge to the proposed change, the child 

must remain in the location he was in prior to being moved to the alternative educational setting, 

except that the local education agency may request an “expedited hearing” if they think it is 

dangerous for the child to go to the pre-AES placement.15  In this instance, to order a change in 

placement, the officer must find that: 

 the school district has shown that maintenance of the current placement is 

substantially likely to result in injury to the child or others; 

  the current alternative educational setting is appropriate; 

  the school district has made reasonable efforts to minimize the risk; 

 the alternative educational setting meets the “additional requirements” to enable 

the child to continue to participate in the general curriculum even 

though he is placed in another setting and to continue to receive all IEP 

services enabling the child to meet his IEP goals, including modifications 

designed to address the behavior in question. 

 

VI. Protections for Children Not Yet Eligible for Special Education - 20 U.S.C. 

§1415(k)(5) 

 A child can invoke special education procedures, even if he or she is not yet eligible for 

special education, if the school district had knowledge that the child had a disability before the 

behavior in question occurred.  The basis of such “knowledge” is as follows: 

  1. The parent (if not illiterate) has expressed a concern in writing that the 

child is in need of special education services to either supervisory or 

administrative personnel of the district or to a teacher of the child. 

 -- OR -- 

  2. The parent has requested a Case Study Evaluation; 

                                                 
14  20 U.S.C. §1415(k)(4). 
15 20 U.S.C. §1415(k)(7)(B) & (C). 
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 -- OR - 

  3. A teacher or “other [school district] personnel” have expressed concern 

about the child’s behavior or performance to the Special Education 

Director or to “other supervisory personnel” of the local education 

agency.16   

 

If there is no “knowledge” found to be present, the child may be subject to the same discipline 

rules as others.17  However, if a request for an evaluation is made during the time the child is 

subjected to disciplinary procedures, the evaluation must be “expedited.”18  No time period is 

specified, however. 

 If the child is determined to be a child with a disability, the district must provide special 

education services and extend all of the disciplinary procedural protections of the Act, including 

holding an MDR meeting. 

 

VII. Other Considerations:  Records Confidentiality Issues 

 A provision requires that any school district reporting a crime must ensure that copies 

of the special education and disciplinary records are transmitted for consideration by the 

appropriate authorities to whom it reports the crime.19  Although this provision is explicitly 

intended to reverse some of the case law which held that a report to juvenile authorities is an 

arguable change of placement, the amendment goes too far and in fact would be a direct 

violation of the mental health confidentiality acts of many states.  Certainly, any conveyance of 

“special education and disciplinary records” without proper consent of the parents and any 

minor age 12 to 18 would be a clear violation of the Illinois Department of Mental Health and 

Developmental Disabilities Confidentiality Act, thereby raising the possibility of an award of 

attorney fees and damages to the parents from the violating district.   

 

 

 

 

 

 

 

                                                 
16 20 U.S.C. §1415(k)(5)(B). 
17 20 U.S.C. §1415(k)(5)(D)(i). 
18 20 U.S.C. §1415(k)(5)(D)(ii). 
19 20 U.S.C. §1415(k)(6)(B). 
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APPENDIX A 
 

NOTE: An expedited due process request should be used when contesting the manifestation 

determination or placement in an alternative educational setting resulting from disciplinary 

action. 

EXPEDITED DUE PROCESS REQUEST FORM  

(to be hand delivered or sent by certified mail) 

 

     Date: _______________________ 

 

_______________________, Superintendent 

_______________________ 

_______________________ 

 

 Re: (Name of Student, Age, Date of Birth) 

 

Dear Superintendent ______________: 

 

 Please treat this correspondence as a formal request for a due process hearing pursuant 

to 105 ILCS 5/14-8.02b, 23 Illinois Administrative Code §226.655, 20 U.S.C. 1415(k)(3) and 34 

CFR 300.532, 300.533, 300.507 and 300.508.   

 

I. Name of Child: 

 

 The name, age, and date of birth of the child are stated above. 

 

II. Address of Child’s Residence: 

 

 Address: 

 ____________________________________________________ 

 City/State/Zip: 

 ____________________________________________________ 

 Phones:  

 ____________________________________________________ 

 

III. Name of School the Child is Attending: 

 _________________________________________________________________ 

 _________________________________________________________________ 

 

IV. Description of the Nature of the Problem, Including Facts Relating to the Problem: 

 _________________________________________________________________ 

 _________________________________________________________________ 

 

V. Proposed Resolution of the Problem to the Extent Known and Available at the Present 

Time: 

 _________________________________________________________________ 

 _________________________________________________________________ 
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 For the above listed reasons, it is our position that the district has failed to provide our 

child with a free appropriate public education as required by state and federal law.  We will 

participate in state sponsored mediation efforts. 

 

      Sincerely, 

 

 

      ____________________________________ 

      Parent(s) 
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SCHOOL DISCIPLINE:   

BOARD HAS OBLIGATIONS,  

DISCRETION IN DISCIPLINE  
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COMMON MISTAKES THAT 

CAN LEAD TO COURT  
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special education. 

Common mistakes 
that can lead to court 

 
School districts as well as parents often 

make common mistakes that result in 

formal hearings or court cases that could 

be avoided. These repetitive issues that 

arise when disputes between parents and 

school districts reach official levels 

could be avoided by following some 

practical advice. 

Common mistake #1: 

Failure to make sufficient 

use of interpersonal 

skills 

In about half of the cases, disputes 

are really personality conflicts, resulting 

when interaction between school staff 

and a parent becomes so strained that 

there is no room for compromise. School 

staff in the field are the best equipped to 

identify "high maintenance/high risk" 

families: those whose sufficient anguish 

may lead to anger and frustration 

directed squarely at school district 

personnel. Just as with disabled children, 

disabled families need a special 

approach. Listening goes a long way. 

Not listening and power struggles cause 

disputes. 

This is the easiest category of 

mistakes to avoid. When listening to 

parents, give them the opportunity 

to vent and to conclude that you are 

sympathetic and able to lend a sup-

portive ear. 

Common mistake #2: 

Not following through 

The most frequent complaint to 

parent legal representatives is that the 

school district has not been com-

municating and/or has not done what it 

said what it was going to do. Nine times 

out of 10, when a school district has 

failed to follow through, the parents also 

voice frustration with an almost 

immediate defensive denial on the part 

of the administrator involved: "That's not 

what I meant to say" or " I never said 

that!" 

These parents are often met with an 

unequivocal denial that the commitment 

was ever made or that a service was ever 

promised, rather than an apology and a 

quick, direct correction of the mistake. 

This infuriates already frustrated parents, 

who admittedly are under pressure (and 

often angry) by the time they get to the 

office of an attorney. Better to face up to 

an error (if there was one) and move on 

than to deny the error ever occurred, 

incurring the hostility and wrath of the 

parents. 

Common mistake #3: 

Categorical treatment 

manifested as "zero tolerance" 

 

Often, parents appear in the 

lawyer's office and say they approached 

an educator for a service and were told, 

"We don't do that." Or, "Children with 

your child's disability all go to the XYZ 

Program." Or, "It's my way or the 

highway." 

Categorical treatment, within which 

zero tolerance falls as a subset, is a 

sure-fire way to drive parents insane. A 

better idea is what federal and state laws 

say a school district must do: treat each 

situation on a case-by-case, 

individualized basis. This way, 

parental confidence in the ability of the 

school district to meet the individual and 

unique needs of their children will be 

raised, and a greater rapport will be 

established between district and parents. 

Moreover, any educator should 

recognize that, with young children at 

the early elementary level, they are 

likely to be compelled to work with 

these families for at least another six or 

seven years. To start off the relationship 

in a hostile fashion only allows it to 

fester through the years, building 

hostility rather than happiness.  
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With good interpersonal skills, 

however, staff can turn potential parental 

enemies into some of the district's top 

supporters. 

Common mistake #4: 

Refusal to provide 

a mandated 

service 

The courts become quite upset with 

school districts that blatantly refuse to 

provide a service the law clearly 

mandates. Not only does this cause 

disputes, but it risks incurring personal 

liability against school board members 

and administrators for not providing the 

clearly mandated service. Many 

examples in decisional case law exist in 

which personal liability has been 

imposed for this reason. 

Common mistake #5: 

Graphic procedural violations 

Often, parents will appear in the 

attorney's office and say, "The school 

district completed their case study in 61 

school days. Can I sue them?" The 

answer is usually no, because a 

procedural violation, to be actionable, 

must be serious. 

A delay of a few days is human, not 

serious. A delay of a year or two is 

serious and actionable. A delay of 

months - or years - without explanation 

or even a simple phone call to the 

parents is likely to be serious. 

If a school district knows it has 

incurred such a procedural violation, the 

best policy is to communicate with the 

parents immediately and offer a truthful 

explanation as to why there has been a 

delay. This way, school districts can be 

as transparent as possible and the parents 

can continue to have confidence terms and avoid $10 words or vague 

that communications are open and acronyms.  Offer further explanation 

honest.  To say nothing fosters  when parents seem confused.  Avoid 

suspicion. Suspicion fosters officious behavior.  

lawsuits.  

Often, parents will appear in the attorney's office and say, "The school district 

completed their case study in 61 school days. Can I sue them" The answer is 

usually no, because a procedural violation, to be actionable, must be serious. A 

delay of a few days is human, not serious. A delay of a year or two is serious 

and actionable. A delay of months -or years - without explanation or even a 

simple phone call to the parents is likely to be serious. 

Common mistake #6: 

Secretive behavior 

Secretive behavior includes refusals 

to be open with parents about what is 

going on in their child's program. 

Restrictive visitation/observation rules, 

resisting discussions of methodology 

and/or doctrinaire adherence to a 

particular methodology are all good 

examples. 

In a classic example, the parent of a 

cochlear implant child might think oral 

education is better. The district restricts 

visitation of the proposed program by 

the parent so she won't see the extent to 

which ASL is really being used. This is 

deceptive and fosters suspicion. And, as 

mentioned, suspicion fosters disputes. 

Likewise, use of fuzzy bureaucratic 

terms or acronyms that parents can't 

understand falls within the 

"secretiveness" category. If parents don't 

understand what is going on, they will 

become suspicious. Rule of thumb:  

communicate in simple, understandable 
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Sometimes parents can make mistakes 

as well. 

Common parental mistake #1: 

Desire to fight for 

the sake of fighting 

Often, parents are so angry and 

frustrated over a child's difficulties that 

they want to displace their anger 

squarely on the district, sometimes for 

no apparent reason. Often, even after an 

attorney obtains everything the parents 

are seeking without a hearing (and this is 

the attorney's duty if at all possible), 

parents then become angry that they 

have not had their "day in court," or that 

they have to pay attorney fees. 

These families will want to fight 

regardless of what you do. Nothing will 

please them. At some point, it is nec-

essary to draw the line, grit your teeth 

and conclude that the family will never 

be happy, even when the educators' 

efforts to satisfy the needs of the child 
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can be described as Herculean, as was 

done by a judge in one case. 

Common parental mistake #2: 

Greed 

Sometimes, school districts enter 

into an amicable settlement, either 

orally or in writing, for a reasonable 

retroactive reimbursement. However, 

on the day the agreement is supposed 

to be finalized, the parents ask for 

more! From a school district 

perspective, this should not be 

tolerated in very many cases. 

miscalculation, hold to the deal 

you've made. 

Common parental mistake #3: 

Not listening, or taking 

everything as a promise 

Sometimes events are visualized 

by members of a family under severe 

stress - or with a multitude of bor-

derline personality disorders - which 

never occurred. These families also 

tend to thrive on conflict, so it is of no 

use to engage in confrontations. 

The best approach is to pin down 

every communication with written 

correspondence (return receipt) to 

clarify the communication and ensure 

that all communication is accurate 

and, of course, truthful.  A firmer 

         If everyone has bargained in 

good faith, there is no reason to 

reverse positions just because of 

greed. Without some very compelling 

reasons, or a significant  

 

approach with families that manifest 

this kind of dysfunction will usually 

engender respect, although there can 

be times when such a plan might 

backfire. Use your judgment!   
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